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JURISDICTIONAL STATEMENT

This goped isfrom two sentences of desth obtained in the Circuit Court of Ddlas County.
Appdlant had been tried and convicted of two counts of murder in thefirst degree, 8 565.020, RSMo
2000, and sentenced to death. On gpped, this Court upheld the finding of guilt of both counts of
murder in thefirgt degree, but reversed his sentences of desth and remanded for anew sentencing

hearing. Statev. Thompson, 985 SW.2d 779 (Mo.banc 1999). After anew pendty phasetrid,

appdlant was sentenced to deeth on both counts. Therefore, jurisdiction liesin the Supreme Court of

Missouri. Mo.Condt. Art. V, § 3 (asamended 1982).
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STATEMENT OF FACTS

Appdlant, Kenneth H. Thompson, was charged by amended information, as a prior offender,
with two counts of murder in thefirst degree, § 565.020, RSMo 2000 (L.F. 24-25)." On October 15-
23, 1997, the cause went to trid before ajury in the Circuit Court of Ddlas County, the Honorable
Theodore B. Scott presiding (15Tr. 209, 1471).

In State v. Thompson, 985 SW.2d 779 (Mo.banc 1999), this Court set out the evidence

adduced in the guilt phese asfallows

In July 1996, defendant and hiswife, Tracie Thompson, were experiencing maitd problems.
On Augud 1, 1996, Traci€ s sepfather, Clarence Menning, asked defendant to leave his home.
Defendant hed been living in the Menning home with hiswife and children after afire hed
dameaged their house

The next weekend, Tradie aranged for the children to Stay with defendant while she
traveled out of town. Defendant picked up the children on Friday, August 2 and returned them
on Sunday, August 4. At that time, defendant argued with Tracie about her desirefor adivorce
and her rdationship with another men. Defendant eventudly Ieft for his mother’ shome Trade

returned to the Menning home with her children.

! Respondent dites to the record as follows transript from first tria (137Tr.), legd file from first

trid (1¥L.F.), transcript from pendlty pheseretrid (Tr.), legd file from pendty pheseretrid (L.F.).
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Asthe evening of August 4 became the morning of August 5, defendant left hismother’s
home. Defendant drove to the Menning home and remained in his parked van acrass the road
for awhile. Around 2:30 in the morning, defendant cut the telgphone wires running to the
Menning home and entered the home with a gun and some ather todls, induding a plitting meul
hande.

Inside, defendant checked on hiswife and children and found them adesp. Hewished
to talk with hiswife, but did not want to beinterrupted by her mother and stepfather. Defendant
congdered tying the Mennings up with duct tgpe, but decided againgt doing o because Mr.
Menning was much larger then hewas  Defendant ruck Mr. Menning in the heed & leest four
times with the maul handle Mr. Menning died “as aresult of multiple blunt impect injuriesto the
brain.” Defendant’ s atack left Mr. Menning' s brain visble. Defendant then struck Mrs.
Menning in the head three times Mrs. Menning died after auffering afractured skull and brain
injuries as aresult of defendant’ s atack. Mrs Menning dso suffered a bruise on her 1eft hand
and sorapes and tears on her index finger, suggesting thet she attempted to defend hersdif.

After defendant finished beating the Mennings, he moved to hiswife s bedroom. Trade
awoke to find defendant undressed and sanding over her, halding agun. Defendant then
jumped onto the bed and sraddled Tracie. He ripped off her underwear, pinned her hand
againgt the headboard, and forced her legs apart. Defendant then raped Tracie, despite her
resstance and criesfor help.

After the rgpe, defendant forced hiswife out of the house and into hisvan. After Tracie

wasin the van, defendant pulled up to the Menning home and collected the children, whom he
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a0 placed in the van. At one point, defendant bound hiswife sarms and legs with duct tapeto
keegp her from ressting.

Asthey drove avay, Tradie asked defendant to return to the Menning home so that she
could check on her parents Defendant told hiswife thet he had killed them. Eventudly, after
Tracie promisad nat to cdl the palice, defendant drove her and the children to afriend’ s home
a goproximatdy 5:30 that morning. Defendant gave Tradie Some dothes he hed placed in his
van. Tracie told defendant to leave, and he did. Tracie and her friend returned to the Menning
home later that morning and discovered the Mennings bodies.

Meanwhile, defendant hed traveled to Seddia, where he abandoned hisvan and
borrowed a car from his aunt. Then, defendant cashed a check, purchased a suitcase and
continued west to Warrensburg where he hoped to catch the train to Kansas City. In route to
Warrensburg, defendant took some money from newspaper vending machines using Mr.
Menning' skeys

At the Warrensburg train sation, defendant telephoned his mother’ s house. He spoke
to family members and the Morgan County sheriff. Eventudly, defendant agreed to surrender to
the sheriff. He told the sheriff he wasin Warrensourg and would gay there until the sheriff
arived. The sheriff travded to Warrensourg. He met defendant there, arrested him, and
informed him of his Mirandarights. The sheriff then caled the Johnson County sheriff’s
department and placed the defendant into its custody. Defendant consented to the Johnson
County sheriff’ s search of hisaunt’s car and hisvan. Sergeant Ripley of the Missouri Highway
Patral interviewed defendant. Later, the defendant made a videotaped confession.
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In July 1997, defendant escgped from the Benton County jall, where he was awaiting
trid. He was caught the same night after fleaing to Jeckson County.

Saev. Thompson, 985 SW.2d at 783-84.

At hisorigind trid, the jury recommended a sentence of death. 1d. a 784. On goped, this
Court afirmed the verdicts of guilt but reversed the sentences of deeth and remanded for anew pendty
phase. Id. a 792.

At the new pendty phase, in addition to the above evidence about gppdlant’s crimes, the
prosecutor presented evidence from two blood spatter experts, who tedtified that Mrs Menning'sarms
and head moved sometime after gppdlant began his atack, supporting an inference that Mrs Menning
was conscious and tried to defend hersdlf a some point during appdlant’ s attack (Tr. 609-17, 638-
39). The prosecutor presented evidence about the detals of gopdlant’s escape from jall, and evidence
that gppellant said he would escape again if he had the opportunity (Tr. 570-77, 735, 752-56). The
prosecutor aso presented evidence that after gopdlant’ sfirg wife remarried, gopdlant harassed her
new husbhend by tdephoning him and curaing him and cdling him names and by falowing him inhiscar,
and that gppdlant said hewould not contest the adaption of his daughtersif he would pay gppelant
$1,000 (Tr. 746-48). The prosecutor aso presented victim impact evidence from Mr. Menning’s son,
Monty Menning (Tr. 737-43).

Appdlant did not take the stand, but presented evidence from severd people a Potos
regarding gppdlant' swork higtory in many different jobs & the prison, his behavior a the prison, and
the generd dtrictures put on prisoners (Tr. 805, 847, 872, 878, 935, 944, 955). Appdlant cdled two

of hisfriends who testified thet gppellant had been a good husband and father when he lived in South
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Dakota (Tr. 893, 902). Appellant aso cdled his mother, who tetified about appellant’ s life from
childhood on (Tr. 970-1001).

At the dose of the evidence, indructions, and arguments of counsd, the jury |eft to ddiberate
(Tr. 1057). After an hour and ten minutes, they sent out a note Sating, “We just found out thet one of
our jurors does nat believe in imposing the deeth pendty” (Tr. 1057, 1060-61, 1065, L.F. 263).
Appdlant objected to any inquiry aout the juror’ s note, and nearly an hour later, the jury returned a
verdict form indicating a sentence of life imprisonment (Tr. 1061, 1064-66). However, when the jury
was polled, deven of the jurors Sated thet the verdict was not their verdict (Tr. 1067-68). Thetrid
court obtained new verdict forms, and sent the jury back for further ddliberations (Tr. 1069-72). After
having been out for about twenty-five minutes, the jury returned averdict Sating thet they could not
agree upon punishment (Tr. 1070-72). When palled, dl the jurors agreed thet this verdict wastheir
verdict (Tr. 1073-75).

On April 13, 2001, thetrid court sentenced gppelant to desth (Tr. (1079-80). The court
found two aggravating drcumgtances for each count, that the murder was committed while gppdlant
was engaged in another unlawful homidide, and thet the murder was committed while gppdlant was
engaged in the perpetration of rgpe (Tr. 1079-80). At the sentencing hearing on May 9, 2001, the
court issued its judgment sentencing gppd lant to desth on each count (Tr. 1082, 1090). This goped

follows
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ARGUMENT
l.

Thetrial court did not abuseitsdiscretion or plainly err in sending thejury back for
further ddiberationsafter deven jurorsgated, upon being polled, that the verdict form
returned by thejury wasnot ther verdict, and in acoepting thefinal verdict of thejury because
thetrial court may not acoept an improper verdict in that therewasno verdict of life without
probation or parole

For hisfirg point on apped, gopelant daimsthat thetrid court “abused its discretion” in not
acogpting the initid verdict form returned by the jury, even though deven of the twelve jurors Sated thet
it was not ther verdict (App.Br. 45). Appdlant arguesthat the first “verdict” was proper, thet the
court had aduty to invede the province of the jury and question them about the particulars of their
ddiberations, and that the ingructions, dthough perfectly in accord with MAI and Satutes, were
insufficient guidance for the jury to return acorrect verdict after being sent back for further ddiberations
(App.Br. 45).

1. Facts

During vair dire, thetrid court and parties explained thet if the jury did not unenimoudy agree
thet there was one Satutory aggravaing crcumstance and thet the evidence in aggravation of
punishment warranted the desth pendlty, then the jury must sentence gppdlant to life imprisonment (Tr.
155, 157-61, 171-77). In discussing the process with the venire pand, the parties did not explain the
option of returning a verdict gaing they could not agree on punishment (see Tr. 157-61, 177-81).

Just before dogng arguments thetrid court reed the ingructionsto thejury (Tr. 1012). Two
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ingtructions submitted to the jury, Ingructions 10 and 15, described how to return averdict of being
unable to agree on punishment (L.F. 250, 257, MAI-CR 3d 31348A). Indruction 10, the verdict
mechanics ingruction regarding Court |, reed, “If you do unanimoudy find the matters described in
Ingructions No. 6 and 7, but are unable to agree upon the punishment, your foreperson will Sgn the
verdict form gating thet you are unable to decide or agree upon the punishment.” (L.F. 250,
Rep.App. A2). Indruction 15 was subgtantidly the same as Indruction 10 except thet it referenced
Count Il (L.F. 257-58, Resp.App. A4-A5). During dosing arguments, the prosecutor again explained
the process to the jury, but did not discuss the possibility of the jury returning averdict that they could
not agree on punishment (Tr. 1014-15). Thejury was given three verdict forms for each count, one for
avedict of lifeimprisonment, onefor averdict of degth, and one for inghility to agree upon the
punishment (264-71).

Thejury left to ddiberate a 2:30 p.m. (Tr. 1057). At 3:05 p.m., thejury requested “ pictures of
victims and crime scene and maul handle” and adictionary (Tr. 1060, L.F. 261-62). At about 3:40
p.m., the jury sent out a note gating, “We just found out that one of our jurors does not bdievein
imposing the desth pendty” (Tr. 1060-61, 1065, L.F. 263). While the partieswere il discussing
what to do about the note, a about 4:20 p.m., the jury told the bailiff thet they hed reeched a verdict but
needed the “bdlats’ (Tr. 1060-61). Then thejury gave the bailiff another message thet they wanted
the court to “wait a couple more minutes’ (Tr. 1061-62).

The prosecutor thought the nate about the juror nat beieving in the desth pendty was evidence
of juror misconduct and wanted to ask the jury about it, but dso sad that if therewasaverdict,
“obvioudy we haveto takeit and | will be requesting the jury be palled” (Tr. 1062-63). Appdlant sad
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thet the note was “ambiguous,” and did nat want any inquiry to darify the meaning of the note, even if
the jury had reached averdict, and even if that verdict was thet the jury could not decide on punishment
(Tr. 1061-63).

At 4:30 p.m., gopdlant was brought into the courtroom, the Situetion was explained to him by
thetrid court and by hisatorneys, and gopdlant waived any inquiry of the jurors regarding the meaning
of the note (Tr. 1064-65).

Fve minutes later, the jury was brought in (Tr. 1065). The court derk reed the verdicts which
were life imprisonment on each count (Tr. 1066). The prosecutor asked thet the jury be polled (Tr.
1067). All of the jurors but one sated thet the verdict was nat their verdict (Tr. 1067-68). The
prosecutor Sated thet there was no verdict in the case, and asked that the jury be told to continue to
ddiberate (Tr. 1068-69). Appdlant did not specificaly object, but did state, “I think it' stheir verdict
and their verdict should be acoepted,” and speculated thet the jurors might just beindicating
disagreement among themsdves (Tr. 1069). The court Sated, “No, it ether isor isnot ther verdict,”
ordered the prosecutor to get dean copies of the verdict forms of life without parole, and sad the
fallowing to the jury, “Okay, ladies and gentlemen, | would like you to please return to the ddliberation
room. Injust asecond or two you will get theindructionsback.” (Tr. 2069-70). Thejury was sent
back a 4:40 p.m., and & 4:50 p.m., acdlean s& of ingdructions and verdict forms was sent back to the
jury (Tr. 1070-72).

At 5:05 p.m., thejury returned, and the foreperson sad, “\We want to gpologize to the Court
for the misunderdanding.” The derk read the verdicts, which were that they were unable to decide on
punishment (Tr. 1072-73). The prosecutor requested the jury be polled, and dl the jurors each agreed
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thet it wasther verdict (Tr. 1073-75). Then the fallowing exchange took place:

THE COURT: Thank you. Madam foreperson, can you tel me asto why the disparity, the

difference? Thelagt onewas-1 don't want to put words in your mouth, but | have now a

second one that you dl have acknowledged as your decison. For the record can you tdl us-

FOREPERSON COPELAND: Yes, Your honor. We misundersood asfar as

unanimoudy agresing upon averdict. What we understiood was that if we did not agree on one

then we would have to vate the other way. But we were not dl in agreement of the other

verdict 0 we misundersiood. And we decided with thet misunderstanding thet we would,

because we could nat agree on a decison unanimoudy, that we would giveit to the Court.
(Tr. 1075-76).

Then gppdlant requested that the jurors be asked about the detalls of their ddiberations,
induding the voting at each sage of the process, to check and see whether they followed the
ingructions (Tr. 1076-77). The prosecutor objected to questioning the jurors about the detalls of thelr
deliberations, and pointed out that the foreperson had areedy explained that they had just been
confused about the forms and the process, and when the jury had returned, she gpologized for
migreading them (Tr. 1077). The court agreed thet further questioning was improper, and accepted the
jury’sverdicts (Tr. 1077).

2. Standard of review

Appdlant’ sdam thet the trid court should have given further indructionsto the jury before

sending them back for further ddiberationsis not preserved for review, because he neither asked the

court to do thisa trid, nor induded the daim in hismation for anew trid (see Tr. 1068-70, L.F. 305
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308).

Thetrid court isunder aduty not to acogpt an improper jury verdict. Satev. Lashley, 667
SW.2d 712, 715 (Mo.banc 1984).

Thetrid court has control over proceduresin the courtroom, and its decisons on how to ded
with difficulties that may arise are reviewed for an abuse of disoretion. See, e.g., Satev. Johns, 34
SW.3d 93, 109 (Mo.banc 2000) (conduct of voir direiswithintrid court’s discretion); Statev.
Armentrout, 8 SW.3d 99, 108 (Mo.banc 1999) (whether to restrain defendant iswithintrid court’s
discretion); Sate v. Deck, 994 SW.2d 527, 539 (Mo.banc 1998) (trid court has discretion in dedling
with emationd outburds before the jury).
3. Law on imposing a sentence of death

Section 565.030.4, RSMo 2000, sets forth afour-step process for deciding whether to
sentence a defendant to degth. FHrg, the jury musgt unenimoudy find at leest one Satutory aggravating
crcumgance beyond a ressonable doubt. Second, the jury must unanimoudly find thet the evidencein
aggravation of punishment warrants the impaosition of the deeth pendty. Third, the jury must determine
thet the evidence in aggravation of punishment outweighs the evidence in mitigation of punishmen.
Fourth, the jury must decide, under dl the drcumstances, to sentence the defendant to death. If the jury
isnat unenimous asto ether of thefirg two geps, the jury mugt unenimoudy return averdict of life
imprisonment. 1d., see also MAI-CR 3d 31348A. If thejury isnat unanimous asto ether of thelast
two geps, the jury must unanimoudy return averdict gating the jurors cannot agree on punishmert.
Section 565.030.4, RSMo 2000, see also MAI-CR 3d 31348A.

4, Thetrial court did not abuseitsdiscretion in sending thejurorsback for further
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ddiberationswhen they indicated they had not reached a unanimous verdict

Appdlant firs argues thet the trid court was obliged to acoept theinitid verdict form returned
by thejury, in spite of the fact thet deven of the twelve jurors Sated thet it was not their verdict
(App.Br. 50).

A It iswell-established that, if the jury poll revealsthat the verdict is not
unanimous, the jury should be sent back for further deliberations to resolve the
ambiguity
Supreme Court Rule 29.01(d) describes the correct process to follow upon the jury’ s return of

averdict:

(d) Pall of Jury. When averdict isreturned and beforeit is recorded the jury shdl be polled &

the request of any party or upon the court’ sown motion. If upon the pall thereis not

unanimous concurrence, the jury may be directed to retire for further ddiberation or may be
discharged.

Thus if thejury ispalled, and the jury is not unanimous, thetrid court may ether discharge the jury

entirdy, or may send the jury back for further ddiberations.

It iswell-established thet it is proper for atrid court to send ajury back for further ddiberations
when ajury givesan improper verdict. In Satev. Laghley, 667 SW.2d a 715, the jury’ sfinding on
the datutory aggraveting circumstances was improper. Thetrid court told the jury thet its verdict was
not in proper form, and directed them to retire and reed the indructions. |d. After doing so, the jury
returned, in proper form, averdict of death. [d. On gpped, the defendant daimed that theinitid verdict

form entitied him to a sentence of life without probeation or paradle. Id. This Court hdd:
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Thelaw isdear that when ajury returnsaverdict in improper form, it isthe duty of thetrid
court to refuse to acogpt the same and require further deliberations until averdict in proper form
isreturned. Thejury’sverdict isnot binding urtil it is acogpted by the court and the jury
discharged. Consequently, thereis no merit in defendant’s daim that he wias * acquitted” of the
datutory aggravaing crcumdance by the jury’simproperly worded verdict form.

1d. (citations omitted).

Further, in State v. Peters, 855 SW.2d 345, 347 (Mo.banc 1993), the jury’ sinitid verdict
form was a conviction of armed arimind action and an acquiittal of the assault charge upon which it was
based. Thetrid court refused to acoept the verdict, told the jury thet it had not followed the court’s
ingructions, and said it should retire and read the indructions. 1d. The next moming, the jury returned
with guilty verdicts on both the armed arimind action and assault charges. 1d. On gppedl, the defendant
damed that he was entitled to have the jury’ s acquittd of the assault charge enforced, and that he was
entitled to an acquittd of the armed crimind action charge, do. |d. This Court held thet the initid
verdict forms returned by the jury were improper because they hed given two inconggent verdicts, and
that thetrid court “acted properly in sending the matter back to the jury for further consderation.” Id.
a 348. This Court dated thet where thereis a problem in the jury’ s verdict, the jury should be dlowed
to return and resolve the problem wherever possble “Trid judges are encouraged to meke every effort
to sdvage an improper verdict by caling thejurors attenttion to their mistake in failing to follow the jury
ingructions and giving them an opportunity to correct the mistake Thetrid judge did exactly thet.” Id.
at 349.

Casssin the Court of Appeds amilarly hold that wherethe jury’ sverdict isimproper, the trid
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court should send the jury back for further ddiberations. See Saev. Griffin, 28 SW.3d 480, 482
(Mo.App. E.D. 2000) (verdicts of both acquittd and conviction on same Count, trid court properly
st jury beck to ddiberate further, citing Peters thet ajury’ s atempt to return averdict thet is not
accepted by thetrid judgeisnot averdict); Sate v. Barnett, 16 SW.3d 699, 705 (Mo.App. S.D.
2000) (when jury polled, verdict was not unanimous; trid court properly told them to ddiberate further

and return with aunanimous verdict); State v. Zimmerman, 941 SW.2d 821, 824-25 (Mo.App. W.D.

1997) (jury returned inconggtent verdicts; tria court’s duty was to refuse to acoept the verdict and
require further ddiberations until averdict was reeched; ambiguities should be resolved through further
Odiberation). Infact, cases from Sates dl over the country recognize that where averdict is ambiguous
or otherwise impraoper, thetrid court has the power to refuse to accept the verdict and order the jury to

return for further ddiberations. New Mexico v. Apodaca, 940 P.2d 478, 483-84 (N.M. 1997) (citing

casss from numerous other dates). “When there is uncertainty asto the actud intent of the jury, the
power of the court inacrimina caseto return them to their room to render adear and unambiguous
verdict is in this country, recognized as indigpensable to an orderly and impartid adminidration of
justice” 1d. a 483.

Inthe case @ bar, there is no quedtion that deven of the twelve jurors, when polled, Sated thet
the verdict of life without probetion or parole was not ther verdict (Tr. 1067-68). Thus, under Rue
29.01(d) and well-esteblished case law, it wasthetrid court’s duty to refuse to acoept thejury’s
verdict and order them to return to the jury room for further ddiberations. Thisis precisdy whet the
trid court did. Therefore, thereis no merit to gppdlant’ sdam that the trid court abused its discretion
in refusing to acogpt the jury’ sinitid verdict form.
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B. It cannot be presumed that the jury initially followed the court’ sinstructions
when the polling of the jury revealed that the jury did not follow the court’s
instructions
Appdlant argues that, because it is presumed that the jury follows the court’ sindructions, it

must be presumed in this case that the jury’sinitid verdict form was a proper, unanimous verdict

(App.Br. 51-53). Appdlant damsthat if the jurorsfollowed the indructions, and if the initid verdict

form was vdid, then the jurors must have only reeched the second sep in the process of their

deliberations (App.Br. 53, 55).

Appdlant’ s argument ignores the fact thet the initid verdict form was not avaid verdict because
deven of thetweve jurors sated thet the verdict of life imprisonment was not ther verdict. Thejurors
wereindructed that if one of them did nat find that the drcumgtances in aggravation of punishment
warranted the death pendty, then the verdict for dl of the jurors must be lifeimprisonment. (L.F. 247,
see 8§ 565.030.4(2), RSMo 2000). The jury was dso indructed thet if they could not agreeon
punishment, there was another verdict form to return (L.F. 250). However, when the jurors were
polled, eeven of them dated thet the verdict of life imprisonment was not their verdict (Tr. 1067-68).
Thus, they could not have properly fallowed dl the indructions; if the jurors hed nat agreed thet the
evidencein aggravation of punishment warranted the degth pendty, then they dl hed to agree that the
verdict of lifeimprisonment was ther verdict; if they did not agree a alater sage, then they should have
returned a different verdict form. Because the jury pall reveded thet the jury hed nat followed dl the
court’ sindructions, it cannot be presumed that the jury did fallow dl the court’ singructions. At beg,

the “verdict” was ambiguous. As shown above, the course taken by thetrid court, to refuse to acoept
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thisambiguous “verdict” and to return the jury to their room for further ddiberationsto resolve the

ambiguity, was the proper course.

C. Appellant’ s attempt to impeach the verdict with an affidavit fromajuror is highly
improper, and the affidavit must be disregarded

After thejury sent out anote gaing, “Wejust found out thet one of our jurors does not bdieve
inimposing the deeth pendty,” the prosecutor asked to question the jurors based on this evidence of
juror miscondudt; i.e, that one of the jurors actudly did not believe in imposing the desth pendty, and
hed thus lied during vair direin order to get on the jury and prevernt it from assessing averdict of death
(Tr. 1062). Appdlant objected to any inquiry about the note, and preferred to take whatever verdict
the jury returned, without further question (Tr. 1061-63). No answer was made to the jury’ s note, and
forty minutes later, they announced thet they had reached averdict and asked for the “bdlots” but then
sad that they needed more time (Tr. 1060-62).

Asexplained above, thejury’sinitid verdict form was no verdict a dl, because only onejuror,
George Meyer, dated that it was hisverdict (Tr. 1067-68). The jury’s second verdict was a proper,
unanimous verdict (Tr. 1073-75).

After the trid was over, gopdlant obtained an fidavit from Mr. Meyer, which efidavit Sated
that the jury did nat follow the ingtructions in reaching ther verdict (L.F. 351-52). The prasecutor
objected to theintroduction of the afidavit into evidence, and the trid court sustained the objection (Tr.
1083, 1087). Appdlant asked to submit acopy of the effidavit as an offer of proof asto what Mr.
Meyer would say if questioned (Tr. 2086-87). The court denied thisrequest (Tr. 1087).

Thus, before the jury rendered a verdict, gopdlant prevented any inquiry into whether Mr.
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Meyer was guilty of juror misconduct of lying under oeth, and then, once the verdict had been accepted,
he obtained an afidavit from Mr. Meyer in an atempt to impeach the jury’ sonly verdict. Appdlant's

attempt to impeeach the verdict with an affidavit from ajuror was improper.

For over acentury, it has been the wd| settled law in Missouri that jurors Spesk through their
vedicts and may not impeech the verdict with ord or written testimony of any thought processes,

partidity, or misconduct thet trangpired ingde or outsde of the jury room. See Sate v. Johnson, 968

SW.2d 123, 134 (Mo.banc 1998) (“Thelaw isdear: jurors may not impeech the verdict with
testimony ‘“of any partidity or misconduct that trangpired [in the jury room], nor goeek of the maotives
which induced or operated to produce the verdict.”’”); Satev. Amrine, 785 SW.2d 531, 535-36
(Mo.banc 1990) (trid court properly refused to congder juror’s affidavit that improper argument
influenced ddiberaions; juror may not impeach verdict after it is rendered); State v. Babb, 680 SW.2d
150, 152 (Mo.banc 1984); Satev. Smith, 298 SW.2d 354, 356 (Mo. 1957) (affidavit of juror sating
juror hed voted for acquittd throughout the ddliberations would not be considered by court; if juror
disagreed with verdict, juror should have stated so before verdict was recorded, “law iswell settled thet

traversejurors, by ord testimony or by affidavit, may not impeech ther verdict.”); State v. Stogddill,

324 Mo. 105, 129-30, 23 SW.2d 22, 31 (Mo. 1929) (affidavits from five jurors describing juror
misconduct were atached to mation for new trid, this Court hed, “Thejurors affidavits were by the
court gricken from the record, and properly so, and cannot be conddered. A juror cannot be heard to

impeach hisown verdidt.”); State v. Underwood, 57 Mo. 40, 52 (Mo. 1874) (dthough jurors may

tedtify to support thar verdict, “Theruleis perfectly settled, that jurors spesk through ther verdict, and
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they cannot be dlowed to vidlate the secrets of the jury room, and tel of any partidity or misconduct
that trangpired there, nor speek of the motives which induced or operated to produce the verdict.”);

Satev. Garison, 943 SW.2d 847, 850 (Mo.App. E.D. 1997) (defendant attached affidavit of juror

atached to hismoation for new trid, affidavit dleged thet jury misunderstood court’ sindruction; hed
thet defendant improperly rdlied on affidavit because it could not be used to impeech the verdict).

There areimportant policy condderationsin support of thisrule not judt to presarve the findity
of verdicts and prevent harassment of jurors, but dso to meke sure that jurors are free to fully discuss
the case during ddiberations, without fear thet they will be called to testify about anything and everything

discussed there. Asthe United States Supreme Court stated in McDondd v. Pless, 238 U.S. 264,

267-68, 35 S.Ct. 783, 784, 59 L.Ed. 1300 (1915):
But let it once be established that verdicts solemnly made and publidy returned into court can
be attacked and st aside on the testimony of thase who took part in their publication and dl
verdicts could be, and many would be, fallowed by an inquiry in the hope of discovering
something which might invaidate the finding. Jurorswould be herassed and besat by the
Jefeated party in an effort to secure from them evidence of facts which might establish
misconduct sufficient to st asde averdict. If evidence thus secured could be thus used, the
result would be to make what was intended to be a private ddliberation, the congtant subject of
public investigation -- to the destruction of dl frankness and fresdom of discusson and
conference.

See also Tanner v. U.S, 484 U.S. 107, 120, 107 S.Ct. 2739, 2747, 97 L.Ed.2d 90 (1987) (holding

juror efidavit daiming jurors used drugs during trid was incompetent to impeech verdict, and Saing:
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“Thereislittle doubt that postverdict invegtigation into juror misconduct would in some indances lead to
the invdidation of verdicts reached after irrespongble or improper juror behavior. Itisnot a al dear,
however, that the jury system could survive such effortsto perfect it.”).

Accordingly, there is no merit to gppdlant’'sdam that Mr. Meye’ s fidavit may be consdered
in determining whether the jury’ sverdict was proper. Mr. Meyer’ s dfidavit atempts to discredit the
jury’sverdict, to impeech it by daming that the jury did nat properly arive @ the verdict. Because he
isajuror, heisincompetent to testify about the neture of the jury’ s ddiberationsin arriving a thar
verdict, and his afidavit may not be consdered as evidence by this Court.

Appdlant arguesthat Mr. Meyer' s afidavit isin support of thefirg “verdict,” and therefore it
redly supportsthejury’ s verdict, and can be consdered (App.Br. 53-54). However, as explained
above, thefirg verdict form returned by the jury was expresdy disavowed by deven of thetweve
jurors and was not accepted by thetrid court, so it was not thejury’ sverdict a dl. The second verdict
returned by the jury was unanimous and was accepted by thetrid court. Thiswasthe only verdict. Mr.
Meyer' s dfidavit attempts to impeech that verdict. Therefore, his afidavit may not be congdered by

this Court. Appdlant’ srdiance on Hooksv. Oklahoma, 19 P.3d 294, 312, n. 34 (Okla.Crim.App.

2001) (App.Br. 54), is misplaced; the juror’ s satements in the news article supported the jury’ s actud

verdict by explaining thet the hold-out juror changed her vote because she hed origindly misunderstood

the law.

5. Thetrial court did not abuseitsdiscretion in refusng to question the jurorsabout ther
ddiberations

Appdlant dso damsthat, after the jury relumned its verdict, thetria court hed aduty to invade
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the province of the jury and question them about the particulars of their ddliberations (App.Br. 56-59).
Appdlant’s argument has no merit.

Contrary to gppdlant’ s assartion (App.Br. 56-57), palling the jury does nat involve asking
detailed questions about how the jurors arrived a ther verdict. Rether, to pall the jury meansto ask the
jurors only whether or not the verdict istheir verdict. Black’s Law Dictionary defines palling the jury as
falows

A practice whereby the jurors are asked individualy whether they assented, and iill assent, to

theverdict. Topall ajury isto cdl the names of the personswho compose ajury and require

eech juror to dedlare what hisverdict isbeforeit isrecorded. This may be accomplished by
questioning them individualy or by ascertaining fact or unanimous concurrence by generd
guestion, and once concur rence has been determined, thepallingisat an end. If upon
the pall there is not unanimous concurrence, the jury may be directed to retire for further
deliberations or may be discharged.

Black’s L aw Dictionary, Sixth Edition (1990) p. 1159 (ditations omitted).

As shown above, theruleisthat jurors may not be asked about their ddiberations. Satev.
Johnson, 968 SW.2d at 134; Saev. Anrine, 785 SW.2d at 535-36; Sate v. Babb, 680 SW.2d at

152; Saev. Underwood, 57 Mo. a 52. The jury had been sent back with the indructions and dean

copies of dl the verdict forms, hed additiond time to ddiberate, had then returned a proper verdict, and
the palling reveded that the verdict was unanimous (Tr. 1069-75). Thetrid court, sua sponte, asked
the forgperson why the change, and she explained that they had Smply misunderstood the law, thinking
they were dways required to sign the verdict for life imprisonment unless they unanimoudy agreed on
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the verdict of deeth (Tr. 1075-76). None of gopdlant’s authority dlows for further judge questioning
under thesefects.

Appdlant damsthat unenimity is not required for ajury to reech averdict of life imprisonment,
and therefore the court mugt ask the jurors about each sep of their ddiberations, and make certain that
eech juror followed the particulars of dl the ingtructions and processif apall revedsthat the jurors are
not unanimous (App.Br. 56-57). Appdlant ignoresthe fact that, by law, the verdict must be unanimous.

Section 546.390, RSMo 2000 (“When thejury have agreed upon a verdict, they mus be
conducted into court by the officer having them in charge”) (emphads added), Supreme Court Rule
20.01(a) (“The verdict shdl be unanimous and be in writing” in every misdemeanor or fdony case),
MAI-CR 31348A (“When you have conduded your ddiberations you will complete the gpplicable
form(s) to which all twelvejurorsagree and retun (it) (them) with dl unused forms and the written

insructions of the Court.”)?

2 Appdlant dso ignoresthe fact that, evenin civil trids where ajury reelly may return averdict



without being unanimous, there is no Satute or rule that permits, let done requires, ajudge to ddveinto
thejurors ddiberative process to determine whether each juror followed the ingtructions correctly in
ariving a thejuror' sdecison. See § 494.490, RSMo 2000 (“Three-fourths or more jurors may
return alawful verdict”), Supreme Court Rules 71.01-06 (allowing judge in civil caseto have jury

render verdicts on spedific facts, but nothing dlows ajudge to ask jurors how they reached their

dedision).



Appdlant cites Peters for the propostion thet if an incondgstency gppears on theface of asngle
verdict, the court should “ask” the jury which aspect of the verdict is correct (App.Br. 56). However,
Peters holds that the proper way for the court to “ask” this question is to send the jurors back for
further ddiberations until they reech aproper verdict. Saev. Peters, 855 SW.2d at 348-49 (the
sdfest and mogt accurate way to have the jury resolve any ambiguity isto resubmit the countsto the jury
to find out for certain thejury’ sintent). Nothing in Peters permits, let done requires, thetrid court to
ask each juror aout the deliberative process that hed thus far taken place before sending the jury back
for further ddiberations

Appdlant dtes the concurring opinion of an individud judtice, Justice Blackmun, in Pricev.
North Cardling, 512 U.S. 1249, 114 S.Ct. 2777, 129 L.Ed.2d 888 (1994), for the proposition that the
United States Supreme Court has recognized that the palling question dlowed might be insufficent
(App.Br. 57). However, the Court never reeched the issue of the palling question. A concurring
opinion by one Supreme Court Jugtice does not condtitute a*“ recognition” by the Court that the palling
procedure isinsufficient in cgpitd cases. Infact, in Judtice Blackmun's concurrence, he deted thet the
problem was that the indructions themsalves were defective, and the pall, done, was insufficient proof
for the date to meet its burden to show that the error in the indructions was harmless beyond a
reasonable doubt. 1d. Nathing in the concurring opinion shows that the United States Supreme Court
thinks the palling procedure must be changed for deeth pendty cases. Therefore, gppdlant’ sreiance
on Price is migplaced.

Appdlant rdieson Sate v. Stith, 660 SW.2d 419, 424 (Mo.App. S.D. 1983), for the

propogition that a court must be required to delve into the secrets of the jury’ s ddliberations (App.Br.
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58). However, Stithinvolvesadam of the jury being exposed to publicity about the case during the
trid. 1d. If thereisevidence of the jury being expasad to publicity during the trid, and the defendant
movesto inquire, the trid court should quedtion the jurors. Sawyer v. Sate, 810 SW.2d 536, 538
(MoApp. ED. 1991). But here, there was no evidence of the jury being exposed to publicity. Indeed,
the only evidence of juror misconduct was the note that showed thet one of the jurors may have lied
during vair dire about his ability to impose the deeth pendty. Appdlant spedificaly waived any inquiry
into that misconduct; preferring indead to gamble on the verdict.

Appdlant ditesthree cases, one from North Cardling, one from Tennessee, and onefrom
Virginia, to show that because other sates dlow for amore detalled inquiry into the jury’ sfindingson
the death pendty, Missouri should, too (App.Br. 58-59). However, these cases do not support

aopelant’ spropostion. In State v. Buchanan, 410 SE.2d 832, 845-46 (N.C. 1991), thejury filled out

a“sentencing issues’ sheat that listed each step of the process, but, under the Satute, eech juror isonly

asked whether he or she agreeswith the verdict. In Bunch v. Thompson, 949 F.2d 1354, 1367 (4™

Cir. 1991), thejury filled out a verdict form setting out which aggravating drcumdance it found, and
when palled, each juror sated thet the verdict washisor hers. In Terry v. State, 46 SW.3d 147, 158
(Tenn. 2001), the opinion Sates thet “each juror was polled to determine whether thet individud
imposad a sentence of deeth in accordance with thetria court’ singdructions,” and that the record
indicated thet each juror was unanimous on each Sep of the process. But the opinion does not explicitly
date the quedtion or questions asked of the jury or whether the polling was done pursuant to Setutory
mandate. 1d. Ineach of these cases, the jurorsimposad deeth, and were polled Smply to seeif they

agreed with the verdict. These cases do not support gopdlant’ s argument that this Court, without any
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datutory authority, “should adopt a procedure for palling the jurors’ in which each juror, upon request
of the defendant, must be questioned individualy about the ddliberative processtaken to reech a
verdict.
6. Thetrial court did not coercethejury’sverdict

Appdlant arguesthat thetria court’ s actions coerced the jury’ s verdict, because the court did
not give “further indruction to the jurorsto darify why they were sent back to ddiberate further”
(App.Br. 59-60).

Appdlant did not ask that any “further ingruction” be given to thejury, nor did heindude this
dam in hismation for anew trid (see Tr. 1068-70, L.F. 305-308). Therefore, this portion of hisclam

isreviewable, if a dl, for plain eror only. Satev. Winfidd, 5 SW.3d 505, 516 (Mo. banc 1999)

(where defendant failed to object at trid or indude daim in mation for new trid, daim was not
preserved for review).

As shown above, it iswdl-established thet when palling reveds some ambiguity in the verdict,
the proper procedure is for the court to send the jury back for further ddliberationsto resolve the
ambiguity. Supreme Court Rule 20.01(d); State v. Peters, 855 SW.2d at 347; Saev. Lashley, 667
SW.2d a 715; Saev. Giiffin, 28 SW.3d at 482; Saev. Banet, 16 SW.3d a 705; Saev.

Zimmaman, 941 SW.2d at 824-25; New Mexico v. Apodaca, 940 P.2d at 483-84. Further, where

“ajury isproperly indructed on the law,” thetrid court may properly “redtrict jury ingructionsto those
dready given.” Saev. Ringo, 30 SW.3d 811, 818 (Mo.banc 2000).
In Saev. Lashley, 667 SW.2d a 715, the jury’ s verdict form, attempting to assess the degth

pendty, wasin improper form. In response, the trid court told the jury the verdict wasin improper
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form, and had them retire and re-read the indructions. 1d. On gpped, the defendant daimed thet the
trid court hed coerced the verdict. 1d. This Court disagreed, Sating:
Thetrid judgein this case not only correctly directed the jury to further ddiberate and return a
verdict in proper form, but was careful to not prgjudice the defendant in any manner in so doing.
The court merdy told the jury that the verdict was not in proper form, and asked them to retire
and read the ingructions. The court in no manner indicated to the jury why the verdict was not
in proper form, and dearly did not indicate his desires as to the form thet they should return.

The court could not have handled the Stuation in amore neutrdl manner. The point is denied.

Smilarly, in the case a bar, when the jurors were polled and sated thet the verdict was not
theirs, the atorneys gpproached the bench (Tr. 1070). After adiscusson with the attorneys, the court
asked the jurorsto return to the ddliberation room, and told them they would get the indructions back in
aminute or two (Tr. 1070). After obtaining dean verdict formsfor the sentence of life imprisonment,
the court returned dl the verdict forms and indructionsto thejury (Tr. 2069, 1071).

Nathing in the court’s conduct coerced a spedific verdict from the jury. The indructions were
beforethejury. The court sent back new verdict forms for the sentence of life imprisonment, so the jury
knew that was dill an option. The court in no way indicated which verdict the jury should impose. As
in Lashley, thetrid court could not have handled the Stuation in amore neutrd manner. Therefore,
thereis no merit to gopdlant’ s daim thet the trid court coerced the verdict.

Appdlant damsthat, under Peters, thetrid court was required to explain exactly what the

problem was (App.Br. 60). However, Peters concerned a problem with inconggent verdicts. Satev.
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Peters, 855 SW.2d a 347-48. When thetrid court saw the inconsstent verdicts, hetold the jury they
hed nat followed the indructions, and said, “I'll have to ask you to go back to the jury room and reed
the indructions carefully and let us know when you' ve gat it figured out.” Id. a 347. Therewasno
objection to thetrid court’'s comments. Id. This Court said thet the ord ingruction * passes mugter as
being neutrd,” but that it would have been better for the court to indruct the jury in writing, teling the

jury which verdicts wereinconsstert. 1d.>

% Since Peters, thereisa pattern instruction to use for inconsistent verdictsin crimindl cases:
MAI-CR 3d 312.06 (October 1, 1995). The indruction reads. “The Court cannot accept your
verdicts aswritten. The verdicts areinconsstent asto Count(s) _ [Specify countsthat are
inconsistent.]. You should examineyour verdictsin light of dl of theindructions. Do not destroy any
of the verdict forms” The case a bar is not an inconggent verdicts case, but this pattern ingtruction

demondrates thet the judge should have minimal communication with the jury when the verdict is

improper.
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Unlike a case of incondgent verdicts, where the jurors might have no ideawhy the judgeis
refusng ther verdicts, here, it was obvious the verdicts were refused because deven of the jurors
disavowed it—no objection was raised until the palling of the jury, after the pall, the atorneys and judge
held a conference, and then the jury was told to return to the ddliberation room, and thet they would be
given theindructions again (Tr. 1066-70). Evenif this had been a case of inconggent verdicts, the trid
court’sindruction ill “passes muder asbeing neutrd,” and cartainly was nat planly erroneous.

7. Thetrial court’sactionsdid not deprive appdlant of hisgatutory right tojury
sentencing

Appdlant argues thet by incorrectly refusing to accept the jury’ sinitid verdict form, the trid
court deprived him of his gatutory right to jury sentencing (App.Br. 62-63).

“A defendant has no condiitutiond right to have ajury assess punishment.” Statev. Hunter,
840 SW.2d 850, 863 (Mo.banc 1992). Rather, theright to jury sentencing is created by datute.
Saev. Taylor, 929 SW.2d 209, 218-19 (Mo.banc 1996). Under § 565.030.4, RSMo 2000, if the
jury “is unable to decide or agree upon the punishment” the caseis given to the court to decide.

Asshown above, in this case, thejury’ sinitid verdict form was not averdict a dl, and the trid
court was not alowed to accept it. After further ddiberations, the jury determined thet it was unable to
agree upon the punishment, S0 the case was given to the court to decide. Thus, gppdlant was given the
full scope of his gautory right to jury sentenaing.

Appdlant speculates thet the jury might not have unanimoudy found thet the evidencein
aggravation of punishment warranted imposing the degth pendty, and were thus required to return a

verdict of life imprisonment (App.Br. 63-64). However, thelaw is*perfectly settled thet jurors spesk

40



through ther verdict.” Statev. Babb, 680 SW.2d a 152. By returning a proper verdict of being
uneble to agree on the punishment, and each agreaing that the verdict was his or her verdict, the jurors
refuted gopdlant’ s speculdive assartion. Therefore, thereis no merit to gppellant’ s argumentt.

8. Thetrial court did not violate double jeopar dy

Appdlant arguesthat thetrid court’ srgection of the initid verdict form violated double
jeopardy (App.Br. 64-65). Appdlant acknowledgesthat in State v. Peters, 855 SW.2d at 349-50,
this Court held that there was no vidlation of double jeopardy wherethetrid court refused thejury’s
initid verdict form in adeath pendty case (App.Br. 65). Appdlant arguesthat Petersis didinguisheble
because here, there was no reason to rgect the jury’ sinitid verdict form (App.Br. 65). However, as
shown above, thetrid court acted properly in rgecting the initid verdict form. Therefore, Peters
controls, and there was no violation of double jeopardy.

9. Thejury sverdict isnot “inherently unreiable’

Fndly, gppdlant argues that each of his daims together render the jury verdict unrdiable
(App.Br. 65-66). However, as shown above, thereisno merit to any of hisdams. Further, thejury
was properly indructed on the law, and sending them back for further ddiberationswith dl those
ingtructions and with dean verdict forms was a proper response to the jury’ sfailure to return a verdict.
See Saev. Ringo, 30 SW.3d a 818 (when jury sent out question during ddliberations, trid court
properly regtricted jury to indructions dreedy given). Therefore, nothing in gppdlant’s point shows that

his sentence of desth wasinherently unrdlible, and hisdaim must fail.*

* Respondent notes that, even if any of appdllant’'s daims hed merit, this Court could not
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“reindate’ averdict the jury never reached, as gppdlant requests (App.Br. 66). Nor would this Court
be obliged to remand for ancther pendty phase. The mogt gppd lant could possibly request would be
an evidentiary hearing. But, as shown above, heis not entitled to one. Even if an evidentiary hearing
were held, no juror could testify to impeach the verdict, but jurors could testify in support of the verdict.

Satev. Babb, 680 SW.2d at 152.
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Thetrial court did not abuseits discretion in admitting, during the second penalty
phase, State' s Exhibit 89, certified recordsof an “ex parteorder,” because the document
would have been relevant to corroborate Robert Hiller’s proposed tesimony, and the later
excluson of that tesimony did not render thetrial court’sinitial ruling an abuse of discretion.

In any event, appdlant was not preudiced because thejury was never shown the document,
only heard the caption of the document, was never informed that it wasan order of
“protection,” and therewereno referencesto the document after itsadmisson.

For his second point on gpped, gppelant daimsthat thetrid court abused itsdiscretion in
admitting State' s Exhibit 89, an ex parte order (App.Br. 67). Appdlant argues that the document was
irdevant, and its admisson prejudiced him because the jury could infer from it thet he had done
something to warrant the issuance of the order (App.Br. 67).

1. Facts

At trid, the prosecutor called the derk of the court of Pettis County, and prepared to offer
Sae' s Exhibit 89, an ex parte order againgt Kenneth Thompson (Tr. 714). Appellant objected toit on
grounds that Linda Hiller’S’ statementsin support of the order were hearsay (Tr. 715). The state
explained that Bob Hiller, the next witness, would tedtify that he and his wife obtained the ex parte order
agang gopdlant after gopdlant sent them a Christimas card that sated, “Enjoy this Christmas with your

girls It will beyour last” (Tr. 716). The court said the prosecutor was entitled to show thet an order

> LindaHiller was gppdlant’s ex-wife (Tr. 745).
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wasissued, but could not ask the derk about the facts supporting it (Tr. 718). Appellant said that
without the facts supporting it, the issuance of the order wasirrdlevant (Tr. 718). The court sad thet no
one would be dlowed to pass the exhibit to the jury (Tr. 719).

Appdlant had no objection to the cartification of the order, o the derk was excused (Tr. 726-
27). At that point, the prosecutor Sated:

Your honor, at thistime the gate moves for the admisson of Satef s Exhibit 89 whichisa

cartified copy of afile from Pettis County, Cause No. CV 491-802DR, entitled Linda Hiller

versus Kenneth Thompson, containing an ex parte order againg Kenneth Thompson.
(Tr. 727). The document was admitted, but was never passed to the jury (Tr. 723, 727).

The prosecutor then cdled Mr. Hiller (Tr. 727). Appdlant asked to gpproach, and sad that
Mr. Hiller’ stesimony would dl be hearsay (Tr. 728). The prosecutor said that Mr. Hiller would tedtify
that when hiswife had been married to gopdlant, she came to work with bruises and cuts on her face,
thet when she moved in with Mr. Hiller, gopdlant threstened him on the phone and fallowed him in his
car, thet when hetried to adopt gppelant’s girls, gppelant said for a thousand dollars he would not
contest it, and that gopdlant sent him the threstening Chrigmas card, a which point they obtained an
order of protection againg gppdlant (Tr. 728-29). The court asked whether Mr. Hiller knew the
writing on the Christmas card waas gppellant’ s, but the prasecutor was unsure, and gppdlant sad thet
the prosecutor should not be alowed to bring that up at dl because it would “ring the bel” (Tr. 731).
The court told the prasscutor to cdll other witnesses, and check on whether he could identify
appdlant’s handwriting (Tr. 734).

After the prosecutor cdled other witnesses, the court took a bresk to dlow the prosecutor to
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telk to Mr. Hiller (Tr. 744). Then the prosecutor cdled Mr. Hiller, and did not ask him about the
Chrigmeas card or the ex parte order (Tr. 745-49). The prosecutor did not mention the ex parte order
in argument (Tr. 1012-27, 1052-56).
2. Standard of review

“Thetrid court isvested with broad discretion to admit and excdlude evidence a trid. Error will
be found only if this discretion was dearly abused.” Saev. Johns, 34 SW.3d 93, 103 (Mo.banc
2000). “Judicd discretion is abusad when thetria court’ sruling is dearly againg thelogic of the
circumgtances then before the court and is o arbitrary and unressonable as to shock the sense of judtice

and indicate alack of careful condderation.” Sate v. Chrisieson, 50 SW.3d 251, 261 (Mo.banc

2001).
“On direct goped, we review thetrid court ‘for prgudice, not mere error, and will reverse only
if the error was S0 prgudicid that it deprived the defendant of afair trid.”” Sae v. Johns, 34 SW.3d

a 103, quoting State v. Morrow, 968 SW.2d 100, 106 (Mo.banc 1998).

3. The exhibit wasreevant to Mr. Hiller’'s proposed testimony

Had Mr. Hiller been dlowed to tedtify regarding the ex parte order, and hed the jury been
shown the ex parte order, the order would have been rdevant to corroborate histestimony. Statev.
Smith 32 SW.3d 532, 546 (Mo.banc 2000) (evidenceisrdevant if it “ corroborates other rdevant
evidence”); Saev. Envin, 979 SW.2d 149, 158 (Mo. banc 1998) (broad range of evidence

admissble in pendty phase); State v. Ferguson, 20 SW.3d 485, 500 (Mo. banc 2000) (evidence of

unadjudicated bad adts admissiblein penalty phese).

Where the prosecutor adduces evidence on a good fath expectation thet |ater evidence will
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edablish itsrdevance, thetrid court does not e in dlowing the admisson of the evidence Compare

Sate v. Copdand, 928 SW.2d 828, 841-42 (Mo.banc 1999) (prosecutor may refer to evidencein

opening Satement, even if evidence later exduded, if reference made in good fath); State v. Brooks,
618 SW.2d 22, 24-25 (Mo.banc 1981) (trid court did not abuse discretion in overruling objection to
opening Satement because prosecutor hed good faith basis for beieving evidence would be admitted).
Because the exhibit was rdevant to corroborate Mr. Hiller’ stestimony, the trid court did not abuseits
discretion in dlowing the admisson of the exhibit, even though Mr. Hiller’ stestimony was later
exduded.
4, In any event, appdlant was not pre udiced

Appdlant’ sonly dam of prgudiceisthat the jury might have speculated thet he did “some
violence or misconduct” that deserved having an ex parte order issued againg him (App.Br. 75-76).

However, Sae s Exhibit 89 was not o prejudicid thet it deprived appdlant of afar trid.
Saev. Johns, 34 SW.3d a 103. Asshown above, the jury never saw the exhibit. All the prosecutor
was dlowed to read into evidence was thet in the case of Linda Hiller versus gopdlant, an “ex parte
order” wasissued agang gppdlant (Tr. 727). Itishighly unlikdy that any of the jurors even knew whet
the legd term “ex parte’ meant, or had any ideawhat an “ex parte order” actudly was, they were not
atorneys.

Further, the prosecutor never said thet it was an order of “protection,” soit is mere Soeculaion
thet the jury thought appelant did “ some violence or misconduct” to cause the order to beissued. The
prosecutor’ s Satement about the order was quiite vague, giving no specifics about the order itsdf or the

underlying begsfor it. See Satev. Smmons, 955 SW.2d 729, 738 (Mo.banc 1997) (no midria
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required where reference to other crimes was vague).
Also, the prosecutor did not refer to the ex parte order a any other time during the trid, and the

exhibit was not passed to the jury. State v. Goodwin, 43 SW.3d 805, 820 (Mo.banc 2001) (no

prejudice where reference was isolated and not revisted in questioning or argumentt).

Appdlant argues that, to the jury, the ex parte order was the same asacrimind conviction
(App.Br. 75). However, nothing in the record provides any support for gppdlant’ s daim thet the jury
must have thought he had a*“ conviction” of “some sort of domestic abusg’ (App.Br. 75), especidly
when dl the evidence that gppdlant redly hed engaged in domedtic dbuse was exduded. Evenif the
jury had wondered about the bads for the order, Mr. Hiller’ stestimony thet gopdlant had made a
herassng phone cdl to him, cdling him a*homewrecker,” and that gopdlant had chased Mr. Hiller in
hiscar (Tr. 747-48), would have sttidfied thet curiodty. Therefore, gopdlant has not shown prejudice,
and hispaint mugt fal.

Appdlant cites State v. Debler, 856 SW.2d 641 (Mo.banc 1993), for the propodtion that
evidence of unconvicted misconduct isless rdiable than evidence related to prior convictions (App.Br.
72). Thisisnot what Debler held. Asthis Court has dreedy explained many times, the error in Debler
was not the admisson of evidence of uncharged crimes, but rather lack of notice thet the evidence

would be used in the pendty phese. State v. Chrigeson, 50 SW.3d at 269-70; Saev. Ervin, 979

SW.2d a 158 and cases cited therein. Asdated above, during pendty phase, the date may
introduce any evidence pertaining to a defendant’ s character, even if that evidence did involved

uncharged arimes. State v. Christeson, 50 SW.3d a 269 (“Evidence of a defendant's prior

unedjudicated crimind conduct is admissible during the pendty phese”). Thus, gppdlant’s Satement of
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the law isincorrect.
5. Therewasno prosecutorial misconduct

Appdlant dso rasesadam of “prosecutorid misconduct” wheniit only told the jury the
cgption of the case and that an ex parte order had been issued (App.Br. 73).

Appdlant ignores the fact that his successful objections were what prevented the prosecutor
from going into the details of the order (Tr. 715-19). The court specifically told gopdlant thet hisruling
preventing the Sate from diditing any details about the order goplied only to the gate (Tr. 719). When
the prosecutor began questioning the court derk, gopdlant again objected (Tr. 720-24). After the
prosecutor said she would only say the exhibit number, that it was an ex parte order, and thet the case
was Linda Hiller versus gppdlant, gppdlant sad, “I don't want to persuade the Court to let then[sic]
explain more than what' sin there, but by the same token | think that information itsdf iswhat she's
limited to and | would agree that she be limited to thet.” (Tr. 724). Appdlant cannat complain thet the
prosecutor did not dicit more facts surrounding the ex parte order, when his objections prevented her
from doing s0. Satev. Mayes, 63 SW.3d 615, 627 (Mo.banc 2001) (“ Defendant cannot now
complan of eror inaruling he requested’).

Appdlant aso gppearsto raise an dlegaion of adiscovery violaion (App.Br. 73). A damaf a
discovery violation, raised for the firgt time on gpped, should never be conddered by this Court,
because the prosaecutor has never had a chance to make arecord to refute the daim. Compare Sate
v. Taylor, 18 SW.3d 366, 370 (Mo.banc 2000) (initid burden is on defendant to bring Batson
chdlenge a trid); State v. Gray, 887 SW.2d 369, 385 (Mo.banc 1994) (“A falure to make atimey

Bason objection isfatd to such adam.”)



In any evert, & trid, when the prosecutor firg attempted to offer the exhibit, the record shows
thet appellant knew the ex parte order had been admitted a thelagt trid (Tr. 715). Later, when
gppdlant objected to the deputy circuit derk being called insteed of the dircuit derk who had been
endorsed.,’ the prosecutor specifically asked appdlant if he was daiming surprise ebout the ex parte
order, and gppellant answered, “No. We were avare of that and we were prepared to ded with it.
No, we re not daming surprise” (Tr. 722). The prosecutor asked again if he was daiming surprise,
“to meke sure,” and gppdlant again said, “No, I’'m not daiming surprise’ (Tr. 723). Thisrecord
shows that gppedlant knew al about the ex parte order and was prepared to addressit. Therefore,
gopdlant’s cases discussng trid counsd’ sinability to be prepared for trid are ingppodite.

Asto gppdlant’sdam thet the order had only been certified the second day of trid (App.Br.
73), gppdlant ignoresthe fact that, &t trid, the prosacutor, as an asde, mentioned thet there was some
writing on the exhibit from thefirgt trid, 30 she had obtained adean copy (Tr. 722). This Satement
suggests that the reason the copy offered & trid hed been certified recently is because the prosecutor
hed the derk bring adean copy of the same document to court. Thus, gppdlant’sdams of surprise

are completdy groundless and refuted by the record, and his point mugt fail.

® Later ill, appellant said he had made amistake, and he saw that the records custodian hed

been endorsed previoudy (Tr. 726).
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1.

Thetrial court did not abuseitsdiscretion in admitting scientific bloodstain evidence
from Michad Van Straten tending to show that Arlene M enning was moving during
appdlant’ sattack because histestimony wasredevant in that it corroborated the conclusions
reached by John Prineand Dr. Jay Dix and it tended to show that Mrs. Menning was
conscious when appédlant murdered her. In any event, appdlant was not pre udiced.

For histhird point on gpped, gopdlant damsthet thetrid court abused its discretion in dlowing
both John Prine and Michad VVan Straten to give saentific tesimony about the blooddtain evidence in
this case (App.Br. 78). Appdlant arguesthat Mr. Van Straten’ s testimony was cumulaive to Mr.
Pring s s0 it should not have been admitted, and that he was prejudiced because the state used photos
of the crime scene with each witness (App.Br. 78).

1. Facts

During apretrid conference, gppdlant rased amation in limine to exdude dl bloodgan
evidence (Tr. 215). Appdlant asked the court to reed the depositions of both of the Sate' s experts
beforetrid and determine for itsdf how relevant their testimony was, and the court dedlined, dating thet
the jury was to determine how relevant the evidence was (Tr. 218-29). Appdlant agreed with the court
thet it wasthe jury’sjob to “determine . . . the weaight of things” but reiterated thet it was the court’s
job to bdance “prgudice agang rdlevance’ (Tr. 220). Then the prosecutor explained to the court
how the probetive vaue of the evidence outwe ghed any prgudicd effect (Tr. 220-21). Thetrid court
ruled thet Mr. Van Straten could tedtify, and reserved ruling on the admissihility of the testimony from

Mr. Prine (Tr. 221-22).



During trid, the Sate cdled Mr. Prine, and the court acogpted him as an expert in blooddtan
andysis (Tr. 563, 591-96). Hetedtified that it was Sandard practice in hisfied to obtain a second
opinion on his condusions (Tr. 5934). He tedtified about the science of blooddain andyds and, usng
photographs, explaned how they showed that Mr. Menning' s torso stayed Sationary during gppdlant’s
atack, but her heed and both of her ams moved during the attack (Tr. 599-618).

Then the date cdled Mr. Van Straten (Tr. 629). Appdlant objected, daiming histestimony
would be improper bolstering, cumulative, and prgudicid (Tr. 630). Thetrid court overruled the
objection (Tr. 632). Mr. Van Straten, who had superior expert qudifications (Tr. 632-36), tedtified
thet he performed blooddtain andlyssin this case and assisted Mr. Prine in examining the evidence (Tr.
636). He gave brief testimony using fewer phatographs, and testified thet he conduded thet Mrs
Menning's arm and head moved during appelant’ s atack (Tr. 638-40).

The daedso cdled Dr. Jay Dix, who tedtified that Mrs Menning was dive when her hand was
injured, and that those injuries were conggent with being defensive wounds (Tr. 782-83).

2. Standard of review

“Thetrid court isvested with broad discretion to admit and excdlude evidence a trid. Error will
be found only if this discretion was dearly abused.” Saev. Johns, 34 SW.3d 93, 103 (Mo.banc
2000). “Judicd discretion is abusad when thetrid court' sruling is dearly againg thelogic of the
circumgtances then before the court and is o arbitrary and unreasonable as to shock the sense of judtice

and indicate alack of careful condderation.” Sate v. Chrisieson, 50 SW.3d 251, 261 (Mo.banc

2001).

“On direct goped, we review thetrid court ‘for prgudice, not mere error, and will reverse only
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if the error was S0 prgudicid that it deprived the defendant of afair trid.”” Sae v. Johns, 34 SW.3d

at 103, quoting State v. Morrow, 968 SW.2d 100, 106 (Mo.banc 1998).

Appdlant damsthat thetrid court’ sruling is not entitled to deference, because the trid court
did not believe it nesded to determine whether the evidence was rdevant (App.Br. 80). However, the
record reflectsthat the trid court did determine the relevance of the evidence before dlowing its
admisson (Tr. 222, 563-67, 630-31). Taken in context, thetrid court was Smply explaining thet the
jury would hear Mr. Van Straten’ s expert qudifications and testimony and decide what weight to giveit
(Tr. 219-20). Therefore, thereis no merit to gopellant’ s dlegation thet the trid court abandoned itsrole

to rule on the admissihility of evidence

3. Mr. Van Straten’ stestimony wasreevant

“Thetest for rdevancy iswhether the offered evidence tendsto prove or disorove afact in
issue or corroborates other rlevant evidence” Satev. Smith, 32 SW.3d 532, 546 (M o.banc 2000).
Mr. Van Straten’ s testimony fit both these prongs; it tended to prove afact in issue, that Mrs. Menning
was conscious during gppe lant’ s assault, and it tended to corroborate Mr. Pring sand Dr. Dix's
tetimony.

Mr. Van Straten’ stesimony showed that Mrs Menning moved her am and head sometime
after gopdlant’ s assault began (Tr. 637-40). Thistended to prove that Mrs. Menning was constious
during gppdlant’ s attack. Therefore, it was rdevant to prove the circumstances of the crime, and help
the fact-finder choose the gppropriate sentence for it.

Also, Mr. Van Straten’ s testimony corroborated that of Mr. Prine and Dr. Dix. Appdlant
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chdlenged Mr. Prine s expert qudifications (Tr. 596), and Mr. Prine tedtified thet it was Sandard
procedure to get a second opinion (Tr. 594). Mr. Van Straten had superior expert qudifications, and
his results were congstent with Mr. Pring sresults (Tr. 632-42). If Mr. Van Straten had not tedtified,
aopdlant would have been able to argue that Mr. Pring s testimony should not be believed, because his
expat qudificaions were week, and the sate was unwilling to call the expert who should have verified
hisresults. Alsp, Dr. Dix tedtified thet the injuries on Mrs. Menning' s hand were condgent with
defendve wounds, and Mr. Van Straten’ s testimony that she was moving sometime fter gppdlant’'s
assault began corroborates Dr. Dix’ s opinion.
4, Therdevance of Mr. Van Straten’ stesimony was not outweighed by itsprgudicial

effect

Appdlant argues that any “margind rdevance’ of Mr. Van Straten’ s testimony was outweighed
by the prgudice of him using photographs of the crime scene to explan hisfindings (App.Br. 78).

Appdlant acknowledges that Mr. Van Straten only used five photographs during his testimony
(App.Br. 82). State' s Exhibit 36 showed the point of convergence around Mrs. Menning's heed,
which meant that she had been in that area during the entire assaullt (Tr. 635-637, 642). Stae' s Exhibit
A showed impact gains on the dresser, whose Sze and shgpe helped determine the origin of the blood
(Tr. 637-38). Sate s Exhibit 61 showed that Mrs. Menning's heed had moved sometime after
appdlant began attacking her (Tr. 638-39). State's Exhibit 96 showed thet her arm had moved
sometime after appellant began his atack (Tr. 639-40). Sate s Exhibit 93 showed that Mr. Menning
did not move during appdlant’ s atack (Tr. 640-41). Mr. Van Straten used aminima number of

photographs, and each photogrgph helped explain histestimony. Statev. Christeson, 50 SW.3d a
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266 (gruesome phatogrgphs may be admitted “where they enable the jury to better undersand the
tesimony”). Therefore, there was minimd prgudice from his use of the photogrgphsto help explain his
tetimony.

Appdlant argues thet the use of the photographs was too prgudicid because the jury hed
dready seen four of the five phatogrgphs (App.Br. 82). Appdlant cites no case thet holdsthat an
expat’ stesimony isrendered inadmissbleif the evidence that supports histesimony has dready been
seen by thejury. Appdlant dites no case thet holds that an expert may not use photogrgphsto explain
histestimony if those photographs depict bloodgtans and wounds the defendant caused. On the
contrary, “ Photographs, dthough gruesome, may be admitted where they show the nature and location
of wounds, where they encble the jury to better undergand the testimony, and wherethey ad in

establishing any dement of the date€ s case” Sate v. Middleton, 995 SW.2d 443, 462 (M o.banc

1999). Because Mr. Van Straten’ stestimony was relevant to corroborate Mr. Pring sand Mr. Dix’s
testimony and to establish the nature of the offense, and the photographs heped the jury undergtand his
testimony, the photographs were admissible, and any prejudice from the photogrgphs did not outweigh
the probetive vaue of Dr. Van Straten’ stestimony.
5. Mr. Van Straten’ stestimony was not excludable on grounds of being “ cumulative’
Appdlant arguesthet Mr. Van Straten’ s testimony was“cumulative’ to Mr. Prin€sand
therefore should have been excluded (App.Br. 83-86).
However, as shown above, Mr. Van Straten’ s testimony was probative in its own right because
it corroborated thet of Mr. Prine and Mr. Dix, and his testimony was relevant to an issue gppdllant

disputed: that Mrs. Menning was conscious and tried to defend hersdf during appedllant’ s atteck.
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Appdlant dites no case that holds thet a conviction should be reversed for the admission of
cumulaive evidence. In fact, one of the cases he cites (App.Br. 84, 86), State v. Green, 603 SW.2d
50, 52 (Mo.App. E.D. 1980), expredy holdsthat “Even if evidence is cumuletive, that doneisnot
aufficent to exdudeitsadmisson.” Appdlant dtesKluck v. Sate, 30 SW.3d 872, 879 (Mo.App.
SD. 2000), for the propogtion that “when cumulaive evidence is only margindly rlevant, it should be
excluded” (App.Br. 84). Kluck doesnot so hold. What Kluck holdsisthat atrid court has
congderable discretion in deciding whether to admit or exdude evidence, and it was within the court’'s
discretion to refuse to admit evidence that was margindly rdevant and cumulative to other testimony.
Id. Whiletrid courts certainly may exerdise ther discretion to reduce the amount of margindly rdevart,
cumulaive evidence adduced at trid, that does not mean it is error, let done reversble error, for atrid
court to exerdseits discretion to dlow the admisson of such evidence.

Appdlant cites State v. Seever, 733 SW.2d 438 (Mo.banc 1987), and Saev. Cale, 867
SW.2d 685 (Mo.App.E.D. 1993), to support hisdam that the state should not be dlowed to present
“the same testimony” in multiple forms (App.Br. 86). However, these cases dedlt with improper
bolstering. Improper bolgtering only occurs when a party introduces out-of-court Satements of a
testifying witness, those statement “whally duplicate the live tesimony” of thewitness & trid, and in
effet, dlow the same witnessto tedlify twice. Staiev. Slvey, 894 SW.2d 662, 672 (Mo.banc 1995).

Here, there was no attempit to introduce Mr. Pring s out-of-court satements. Therefore, therewas no

improper bolstering, and gppdlant’ srdiance on Seever and Cole is misplaced.

6. In any event, appellant could not have been pregudiced from the admisson of

“cumulative’ evidence



FHndly, even if gppdlant were correct in arguing that Mr. Van Straten’ stesimorny was merdy
cumuleiveto Mr. Pring s, hewould nat be able to show prgudice. The admisson of testimony thet is

merdy cumuldive to other testimony does nat prgjudice a defendant. State v. Goodwin, 43 SW.3d

805, 818 (Mo.banc 2001) (wrongful admission of tesimony not plain eror if merdy cumuldiveto

proper evidence); Sate v. Bucklew, 973 SW.2d 83, 93 (Mo. banc 1998) (a defendant suffers naither

prgjudice nor reversible error where evidence isimproperly admitted if the evidence properly beforethe

court establishes essantidly the same facts); State v. Johngton, 957 SW.2d 734, 745 (Mo.banc 1997)

(failure to suppress evidence was not prgudicid where evidence was & mog cumulative to other
evidencein the case).

Appdlant argues thet the use of the photogrgphs prejudiced him, in part because more
photographs were on digplay “throughout” Mr. Pring stestimony (App.Br. 81). However, Mr. Prine
did not display the photogrgphs throughout histestimony. He was handed each photograph (eg. Tr.
599, 603), he held it up while he explained it (eg. Tr. 600), and set it down on the witness sand
afterwards, where it could not be seen (eg. Tr. 603). The prosecutor’ s referenceto leaving a
photograph “up therein case you need it again,” (Tr. 604), does not mean thet the photographs were
on digolay the entiretime, it means that the photographs were | eft Stting on the withess sand during the
tesimony ingteed of being returned to counsd table,

Further, Mr. Van Straten only used five photographs, the prasecutor handed him eech
photogrgph individualy, and eech was only diplayed while being used to explain the testimony (Tr.
638-41). The use of these photogrgphs did not deprive gopdlant of hisright to afair trid. Saev.

Johns, 34 SW.3d a 103 (reversd only required where admission of evidenceis so prgudicid it
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deprivesthe defendant of afair trid). Therefore, gopdlant could not have been prejudiced, and his

paint must fail.
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V.

Thetrial court did not plainly err or abuseitsdiscretion in admitting photogr aphs of the
crime scene and autopsy because the photographs wererdevant and admissblein that they
depicted the crime scene, the nature and location of the victim’swounds, and aided in expert
testimony.

For hisfourth point on apped, appdlant daimsthat severd photogrgphs should nat have been
admitted because they were cumulative and prgjudicia (App.Br. 87).

1. Standard of review

At trid, gopdlant objected to admitting both State s Exhibits 95 and 35 on grounds thet they
were cumulative to eech other, to admitting both 37 and 93 on grounds that they were cumulative to
eech other, and to admitting 84-86 and 97 on grounds that they were cumulative to each ather (Tr. 460,
462, 480). Appdlant concedesthat his daimsthat State s Exhibit 43 was cumulaive to other exhibits,
and that 80, 87 and 83 were cumulative to other exhibits, is not preserved (App.Br. 89, 91); he did not
object, or objected on different grounds, or faled to raise the dam in hismation for new trid asto each
of these exhibits (Tr. 475, 496, 534, L.F. 322).

“Thetrid court has broad discretion in determining the admisshility of photogrgphs” Saev.
Chrigeson, 50 SW.3d 251, 266 (Mo.banc 2001). “Photographs, dthough gruesome, may be
admitted where they show the nature and location of wounds, where they encble the jury to better
undergtand the testimony, and where they ad in establishing any dement of the dat€ scase” 1d.,

guoting Saev. Middleton, 995 SW.2d 443, 462 (Mo. banc 1999); State v. Rhodes, 988 SW.2d

521, 524 (Mo. banc 1999). “If aphotograph isrdevant, it should not be exduded Smply because it
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may be inflammeatory. Aswith other rdevant evidence, a photograph should not be exduded from
evidence unlessits prgudicid effect is greater than its probative vdue. Insofar as photogrgphstend to
be shocking or gruesome, it isamost dways because the arimeis shocking or gruesome” Satev.
Rousan, 945 SW.2d 831, 844 (Mo. banc 1998).

Appdlant’s unpreserved dams are reviewable for plain error only. “Under the plain error rule,
‘ Appdlant must make a demondration that manifest injudtice or amiscarriage of justice will oocur if the

error isnot corrected.’” State v. Worthington, 8 SW.3d 83, 87 (Mo. banc 1999).

2. State' s Exhibits 35 and 95 were properly admitted

Sae s Exhibit 35 isasde view of the Menning's entire bed, induding the part of the
headboard above the Menning' sheads. It provides an overdl sde view of the bodies as gppdlant |eft
them, taken from Mrs. Menning’ s side of the bed.

Sae s Exhibit 95 isadoser view taken from the same angle. 1t does not indude thewhole
bed, and does nat show dl of Mrs. Menning' s head and legs. Ingead, it focusesin on Mrs Menning's
torso, showing blooddains that are not vishle on Sate s Exhibit 35, and better depicting the lack of
blooddtains around part of her right arm.

Because each of these photographs has probative vaue gpart from the other, they are not
smply identica to each other, and the trid court did not abuse its broad discretion in admitting both.

Appdlant complainsthat the prosecutor had planned to use State' s Exhibit 95 with the
bloodgtain experts, but did not (App.Br. 89). To admit a photograph, the withess mugt be dbleto lay a
foundation that the photograph isafar and accurate representation of the subject matter of the

photograph. State v. Robinson, 484 SW.2d 186, 189 (Mo. 1972). It was necessary, therefore, for
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the prosecutor to lay afoundation for the crime scene photographs and obtain thelr admisson during
Sergeant Kaser' stestimony, the evidence callection officer at the crime scene (Tr. 436-38, 495-500).
The prosecutor’ slater decison not to use State' s Exhibit 95 with the bloodstain experts does not mean
thet the photograph was lacking in probetive vaue, it only means that the jury had even less exposure to
the photogrgph, and any possible pregjudice to gopdlant was even less than it otherwise would have
been. Therefore, gopdlant’ s argument has no meit.

3. State' s Exhibits 37 and 93 wer e properly admitted

Sae sExhibit 37 isadde view of the Menningsin bed, taken from Mr. Menning' sSde of the
bed. It showslarger bloodgains on the sheet, comforter, and Mrs. Menning'slegs, demondrating the
force gppdlant used in beating the Mennings, causing the blood to go severd feat from the point of
impact.

Sae sExhibit 93 isadaose-up view taken fromthe sameangle. Unlike State s Exhibit 37,
Sae s Exhibit 93 showsdl of Mr. Menning's pillow above his heed, isadearer view of the
blooddains on theingde of Mrs Menning's arm, and does not show the bloodgtains on the lower part
of the sheet, the comforter, and Mrs. Menning'slegs. Mr. Prine used State s Exhibit 93 to hdp explain
hisfindings that Mrs Menning had moved her left am sometime after gppelant begen his atack, as
shown by the blood thet could not have been deposited had her am been in that position during the
entire atack, and Mr. Van Sraten usad Statel s Exhibit 93 to hep explain hisfinding that Mr. Menning
hed not moved during the attack (Tr. 609-11, 640-41).

Because each of these photogrgphs had probetive vaue gpart from the other, the trid court did

not abuse its broad discretion in admitting both of them.
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4. State' s Exhibit 43 was properly admitted

Sae s Exhibit 43 depicts the impact wounds to Mr. Menning's heed, and the bloodstains on
the heedboard and wall above hisheed. Mr. Prine used this exhibit to explain that the Mennings sayed
in the same generd pasition on the bed during the atack (Tr. 613-15).

Appdlant argues that this photograph was cumulative to Sate s Exhibits 37-41, 47, and 93
(App.Br. 89). However, none of these phatogrgphsindudes Mr. Menning's heed wounds and the
bloodstains on the heedboard and wall behind hishead. No bloodstains on the wal or heedboard are
vishlein State' s Exhibits 37, and 93. Sate's Exhibits 38, 39 and 47 do not show the bed a dl, and
only show asmall portion of the top of the heedboard, if a dl. State' s Exhibit 41 only showsthe
bloodstains on the upper part of the headboard and thewal. State' s Exhibit 40 only showsthe
bloodgtains from the top of the pillow to just above the top of the heedboard.

In sum, none of these ather exhibits shows aview that both indudes Mr. Menning's heed
wounds and the bloodstains on the bed, heedboard, and wall. Thus, State' s Exhibit 43 had probative
vaue gpart from the other exhibits, and the trid court did not planly er in dlowing its admisson.

5. State' s Exhibits 80 and 88 wer e properly admitted

Sae s Exhibit 80 depicts the injuries gopdlant inflicted on Mr. Menning'sskull. The
photograph is taken from the front |eft Sde, and aruler shows length and width of the open defect in
Mr. Menning' s skull. Thisexhibit helped explain Dr. Dix’ stesimony that Mr. Menning suffered skull
fractures and an open defect in his skull, and that an open defect indicates repeeted, severe blowsto the
same location (Tr. 777-79).

Appdlant damsthat this exhibit was cumulaive to Sae s Exhibits 82 and 83 (App.Br. 92).
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However, State s Exhibit 82 istaken from adifferent angle, and unlike State s Exhibit 80, it shows thet
portions of the skull were indented dong the fractures, and it is eeser to see that the brain was actudly
exposad through the open defect. State' s Exhibit 83 was taken from the top right Sde, and depicts
fractures and cuts not vishle in State' s Exhibit 80. Thus, State' s Exhibit 80 had probative vadue gpart
from Sate's Exhibits 82 and 83, and the trid court did nat plainly err in admitting this phatograph.

Sae s Exhibit 88 depictsthe injuries gppdlant inflicted on Mrs. Menning' sskull. It istaken
from the left Sde, and shows bruising to the skull, and severd fractures extending from her ear.

Appdlant damsthat this photogrgph was cumulaive to State s Exhibit 87 (App.Br. 92).
However, unlike State' s Exhibit 83, State's Exhibit 87 does nat show the fractures radiaing out from
above Mrs Memning'sear. State s Exhibit 88 isatop view of the skull, and shows askull fracture
which extends from the right to the left of the skull, and ancther crossing that one which extends from
the front to the back of the kull. Therefore, Sate s Exhibit 87 had probative vaue goart from Stae's
Exhibit 88, and thetrid court did not plainly err in admitting it.

Appdlant complainsthat Dr. Dix did not diplay Stae s Exhibit 83 during his tesimony
(App.Br. 92). However, limiting the jury’ s exposure to a photogrgph does not meke the photograph
irrdevant. Infact, according to gopdlant’ s argument (App.Br. 93), the fewer times a photogrgph was
shown, the less prgjudice he suffered from itsadmisson. Appdlant’s argument has no merit.

6. State' s Exhibits 84-86 wer e properly admitted

Appdlant daimsthat Sate' s Exhibits 84-86 should have been exduded because they were

cumuletive to Sate' s Exhibit 97 (App.Br. 91-92). Sate's Exhibit 97 depicts an unobstructed view of

three wounds on the foreheed and side of Mrs. Menning' shead. State s Exhibit 84 isdoser in, and

62



indudes aruler measuring dong the middle of the threewounds. In Sae' s Exhibit 85, the ruler
meesures the upper wound. In State' s Exhibit 86, the ruler measuresthe lower wound. Thus, eech
photograph has probeative va ue gpart from the others— State' s Exhibit 97 shows dl three wounds
without any interference, and the other three exhibits show how long eech of thewoundsis. Therefore,
thetrid court did not abuseits discretion in admitting the photographs.

Once agan, gopdlant complains that Dr. Dix did nat show the phatographs with the ruler during
histestimony (App.Br. 92). But, as shown above, the photographs measuring eech injury hed probeative
vaue goart from State s Exhibit 97, and lessening the jury’ s exposure to the photograph should not be a
ground for finding the photograph inadmissble By showing the length of eech wound, these

photogragphs showed the “ nature and location of wounds,” State v. Chrigteson, 50 SW.3d a 266, and

were admissible whether or not spedificaly referred to by an expert. Therefore, gppdlant’s argument

has no meit.



V.

Thetrial court did not abuseitsdiscretion in sugtaining the prosecutor’s objection to
appdlant asking Tracey Burr why she moved to South Dakota because the question sought to
icit irrdlevant evidencein that Mrs. Burr’s sate of mind in moving to South Dakota could
not prove appdlant’s gate of mind in moving there. In any event, appdlant has not shown
pregudice

For hisfifth point on goped, appdlant daimsthe trid court abusad its discretion in sustaining the
sate' s objection to hisasking Tracey Burr’ why she moved to South Dakota (App.Br. 96). Appelant
damsthat Mrs Burr would have answered that she moved to South Dakotain order to avoid being
arested on bad check charges, and thet this testimony would have showed thet gppdlant was willing to
“sacrifice for her” and “ protect their rdationship” (App.Br. 96).

1. Facts

At trid, during cross-examingation of Mrs. Burr, gopdlant dicited tesimony thet she had
convictionsfor bad check charges and tampering with awitness (Tr. 294-96). Later, gopdlant asked,
“Could you tdl uswhy you moved to South Dakota?’ (Tr. 318). The prosecutor objected, and
gopdlant sad that he anticipated she would answer thet she moved there to avoid being arrested on an
outstanding warrant in a bad check case (Tr. 318-19). Appdlant sad thet this answer would show thet

he moved to South Dakata with her to help her avoid arrest, and that this would show that he “was

” Mrs Burr was gppdlant’ s ex-wife (Tr. 246).



willing to do an awful lot for her” (Tr. 319-20). Thetrid court sustained the objection (Tr. 323).
2. Standard of review

“Thetrid court isvested with broad discretion to admit and excdlude evidence a trid. Error will
be found only if this discretion was dearly abused.” Saev. Johns, 34 SW.3d 93, 103 (Mo.banc
2000). “Judicd discretion is abusad when thetrid court' sruling is dearly againg thelogic of the
circumgtances then before the court and is o arbitrary and unressonable as to shock the sense of judtice

and indicate alack of careful condderation.” Sate v. Chrisieson, 50 SW.3d 251, 261 (Mo.banc

2001).
“On direct goped, we review thetrid court ‘for prgudice, not mere error, and will reverse only
if the error was s0 prgjudicid thet it deprived the defendant of afair trid.”” State v. Johns, 34 SW.3d

a 103, quoting State v. Morrow, 968 SW.2d 100, 106 (Mo.banc 1998).

“Thetest for rdevancy iswhether the offered evidence tendsto prove or disorove afact in
issue or corroborates other rlevant evidence” Satev. Smith, 32 SW.3d 532, 546 (M o.banc 2000).
3. Appélant’s question sought to icit irreevant evidence

Appdlant tried to ask Mrs. Burr why she moved to South Dakota (Tr. 318). The reason Mrs.
Burr moved wasirrdevant to any issueinthecase. Evenif Mrs Burr moved to avoid being arrested,
that conduct did not make gppdlant any more or less deserving of the death pendlty. Because Mrs.
Burr’ smativations for moving were irrdevant to any fact inissue, thetrid court did not abuseits broad
discretion in sugtaining the prosecutor’ s objection to gppdlant’s question.

Appdlant argues that Mrs. Burr’s mativations for moving would dso prove gopdlant’s

moativaionsfor moving (App.Br. 99). Appdlant damsthet if Mrs Burr hed said that she moved to
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avoid being arrested, it would prove thet appellant moved in order to protect her from being arrested
(App.Br. 99). But Mrs Burr and gppdlant do not share the samemind. Appdlant’s subjective
moativations for moving to South Dakota could have been entirdy different from Mrs Burr's. Her
tesimony asto why she moved could not show why gopdlant moved. Therefore, her testimony was
irdevant to thisissue, and gppdlant’s point mudt fall.

4. In any event, appdlant has not shown preudice

Appdlant complains he was prgudiced because he was denied the opportunity to show thet he
was devoted to his rdationship with Mrs. Burr, and went to great lengths to protect the rdationship
(App.Br. 99-100). However, appdlant was adleto dicit Smilar tetimony through severd witnesses a
trid.

In cross-examinaion of Mrs. Burr, gopdlant dicited evidence thet he had been agood father
and hushand, that he was upsat when his daughters were adopted, and that when Mrs. Burr said she
wanted adivorce, he tried many times to convince her to say with him (Tr. 289-92, 297-306, 316-18).

Appdlant cdled Roger Brink, who tedtified thet gppedlant was a greet father, thet he “worshiped” Mrs.
Burr, that when Mrs. Burr origindly left him, he was depressed (Tr. 895-96). Appdlant cdled Karen
Brink, who testified that gppellant was agood father, that Mrs. Burr was not dways kind to gppdlant,
but he was “ devestated” when she arigindly Ieft him, and that when she returned, she and gppdlant
again lived together, and appelant supported the family (Tr. 904-907, 911-15).

This shows thet gppdlant was able to put on evidence that he was devoted to hisrdationship
with Mrs. Burr. Thetrid court’s sustaining of the prosecutor’ s objection did not deprive him of the

opportunity to present his defenseto the jury. Therefore, even assuming Mrs Burr’ stestimony asto
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why she moved could have any rdevance to gopdlant’s awn mativations for moving, gppdlant was not

deprived of afair trid by itsexdusion, and his point mud fall.
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VI.

Thetrial court did not abuseitsdiscretion in overruling appdlant’s objection to the
guegtion of whether Sheriff Spencer knew what specific acts appedlant committed to escape
from jail because appdlant has not shown a violation of hismotion to suppressin that he failed
to show that Sheriff Spencer’ s knowledge was based solely on hisinterview of appelant, and
even if it were appdlant opened the door by inquiring by inquiring about knowledge he
obtained from theinterview. In any event, appdlant has not shown preudice.

For his sixth paint on goped, gopdlant daimsthat thetrid court abused its discretion in dlowing
admission of tesimony that he was the one who opened the lock to the cdll door (App.Br. 101).

1. Facts

On uly 23, 1997, gopdlant and five other men escgped from the Benton County jall (Tr. 571-
72). About two hours after gppdlant and two other escapees were gpprehended, Sheriff Spencer
questioned gopdlant about the escape, hoping to get information about where the other three men were
(1%L.F. 497-98). During thisinterview, appellant said that with his knowledge of carpentry, he hed
seen that the locks to thejail cdll could be opened with a piece of pladtic, and he was the onewho
opened them (1%L .F. 495-96).

Appdlant filed amation to suppress this Satement, daiming thet the Satementswere mede in
vidaion of the FHfth and Sxth Amendments because he dready hed representation on his murder
charges a the time of the questioning about the escape (15 L.F. 492-93).

Appdlant’'s maotion was one of many subjects discussed in conferences prior to opening
statements (15Tr. 805-882). During the discussion, the prosecutor, Ms. Koch, stated that appdlant’s
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motion was in regard to the Mirandawarnings, thet it was her underganding that no Mirandawarnings
were given to gppdlant at the time of the atement, and therefore she consented to the mation to
suppress satements (13 Tr. 819). Ms. Koch agreed thet it applied to both Sheriff Spencer and Deputy
Fgen (1°Tr. 819). Thetrid court sugtained the motion “by agreement” (13 Tr. 820).

At theretrid of gppdlant’ s pendty phase, the prosecutor, Ms. Smith, cdled Dep. Fgen, who
tedtified that gppellant had been a*“very good inmate up until the time he escaped” (Tr. 570). Dep.
Faien had investigated the escape, and explained thet the six inmates had escaped by wedging
something into the lock of the cdl door to prevent it from locking, picking the lock on adoset, crawling
abovethe ged cdlsto the brick wall, and digging out the mortar between the bricksto meke ahole (Tr.
572-75). Through invedtigation, officerslearned that gopdlant and two others were daying & amotd in
atown about two hours avay from thejal, where they were captured (Tr. 576-77).

The prosecutor asked Dep. Fgen if he was present during the interview when gppd lant was
talking about his escape (Tr. 577). Appellant objected, and said thet there had been amoation to
suppress & thefirg trid which the court had granted (Tr. 577-78). The prasecutor thought the motion
hed been sugtained on different grounds, but Sated thet she had not reed thet part of the transcript ina
long time, and offered to end her quedtioning of Dep. Fgen and revist theissue later with Sheriff
Spencer (Tr. 579-81).

The prosecutor caled Darrell Patterson, who testified thet he had talked with gppdllant a alater
time about his escape, and appelant said “if he got the opportunity or got the chance he d do it again”
(Tr. 735).

Later, the prosecutor caled Sheriff Spencer, who testified that before he escgped, gppdlant hed
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been in thejail house yard looking at the fence (Tr. 751-52). Sheriff Spencer told appellant “not to get
any idess about going over the fence” and gopdlant replied thet * he had no intentions of escaping” and
“he'd prefer that he went to trid” (Tr. 752). About two months later, when the fences were down
because they were being replaced, appdlant escaped (Tr. 752-53). The prasecutor did not question
Sheriff Spencer about gopelant’s picking the locks

During cross-examination, gppdlant asked Sheriff Spencer whether, to his knowledge, gopdlant
committed any violence to escape, and Sheriff Spencer said no (Tr. 753-55).

On re-direct examingtion, the prosecutor said, “Without teling us anything thet anyone has told
you, what spedific acts were done by the defendant thet dlowed him to escgpe?’ (Tr. 755). Appdlant
objected on grounds of being beyond the scope of crass-examination, and the objection was overruled
(Tr. 756). Sheriff Spencer answered that he was one of the Sx who hed taken 3-4 daysto dig through
the brick wal (Tr. 756). The prosecutor asked what specific acts gppellant had done, and gppellant
objected, daiming thet any information about gppdlant’ s participation in the escape came from the
exduded interrogation (Tr. 756). The prosecutor argued thet the Satements themsdaves were exduded,
but thet he had opened the door to questioning about the specific acts appellant did when he asked
whether, to Sheriff Soencer’s knowledge, gppdlant had committed any violence in escaping (Tr. 756-
57). Thetrid court said gppelant did open the door, and overruled the objection (Tr. 758). Appdlant
did not ask to vair dire Sheriff Spencer to show that the only basis for his knowledge was the interview
with gppdlant.

Then the fallowing took place

Q. ... Tothe begt of your knowledge what specific acts, just the acts, did the defendant
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perform in order to fadilitete his escape?

A. He was the one that jimmied the locks to get out of the cdl and into the Ay port area
(Tr. 758).

The prosecutor only referred to this evidence once more, in the rebuttal portion of dosing
argument (Tr. 1053).
2. Standard of review

“Thetrid court isvested with broad discretion to admit and excdlude evidence a trid. Error will
be found only if this discretion was dearly abused.” Saev. Johns, 34 SW.3d 93, 103 (Mo.banc
2000). “Judicd discretion is abusad when thetrid court’ sruling is dearly againg thelogic of the
circumgtances then before the court and is o arbitrary and unressoneble as to shock the sense of judtice

and indicate alack of careful condderation.” Sate v. Chrisieson, 50 SW.3d 251, 261 (Mo.banc

2001).
“On direct goped, we review thetrid court ‘for prgudice, not mere error, and will reverse only
if the error was S0 prgudicid that it deprived the defendant of afair trid.”” Sae v. Johns, 34 SW.3d

at 103, quoting State v. Morrow, 968 SW.2d 100, 106 (Mo.banc 1998).

3. Thetrial court properly overruled the objection to the question of what acts appdlant
committed because appellant failed to show that Sheriff Spencer’sknowledge came
soldy from hisinterview with appdlant
Appdlant dams thet the prasecutor’ s question about the acts he committed to escape from jall

cdled for informetion didited during an interview performed in vidlaion of Mirandav. Arizona, 384

U.S. 436, 86 SCt. 1602, 16 L.Ed.2d 694 (1966) (App.Br. 101).
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At trid, the prosecutor did not ask Sheriff Spencer what gopdlant told himin the interview.
Rather, the prosecutor asked, to his knowledge, what acts gppdlant committed to escape (Tr. 759).
This question did not spedificdly call for information gained during the interview; it asked for knowledge
Sheriff Spencer hed, whatever the source.

Appdlant assarted that dl Sheriff Spencar’s knowledge about appdlant’ s participation in the
escape came from hisinterview with gppdlant (Tr. 756). The prosecutor did not concedeto this
datement (Tr. 756). Factud dlegations made by defense counsd are not sHf-proving. Saev. Smith,
944 SW.2d 901, 921 (Mo.banc 1997). Appelant could have asked to voir dire Sheriff Spencer to
find the besis of hisknowledge that gppelant was the onewho jimmied the cdll door locks, but
gppdlant did not do so.

If Sheriff Spencer learned thisfact through some other source then hisinterrogetion of appdlart,
then gppdlant’s motion to suppress was not violated by the prosecutor’s question. Statev. Lingar, 726
S\Ww.2d 728, 737 (Mo.banc 1987), (evidence is nat fruit of the poisonous tree if it was procured from a
source independent of the condtitutiond violation). Thus, there would be no violation of gppdlant’s
motion to suppress the Satements he made in hisinterview, because the evidence of his participation
would have come from a source independent of the interview. Because gppdlant did not show that
Sheiff Spencer’ s knowledge came soldy from hisinterview with gppdlant, gopdlant cannot show that
it was an abuse of discretion for the trid court to dlow the testimony. Therefore, gppdlant’s point must
fal.

4, Assuming evidence of appellant’s acts during the escape came solely from the

interview, appdlant opened the door by inquiring about knowledge that would only
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have comethrough theinterview

As shown above, after appdlant objected, the prasecutor did not ask Dep. Fgen about
appdlant’s actsin escgping (Tr. 577-81). On direct examination of Sheriff Spencer, the prosecutor
a0 dayed dear of the subject (Tr. 750-53). Then, on crass-examinaion, gopedlant asked Sheriff
Soencer “To your knowledge did he commit any violence in order to engble himsdlf to escgpe?’ (Tr.
755). If, as gppdlant dleges, Sheriff Soencar’ sknowledge of gppdlant’s acts while he was out came
soldy from hisinterview of gopdlant, this question directly asked Sheriff Spencer for information he
obtained from hisinterview with appdlant.

Because gppdlant firgt inquired about his satement to Sheriff Spencer, and because gppdlant
only brought out the part of his satement that was favoradle to him, that he committed no vidlence in
escgping, appellant opened the door to the prosecutor’ s bringing out another part of his Satement, thet

he did take active part in the escape. See Harrisv. New York, 401 U.S. 222, 91 S.Ct. 643, 28

L.Ed.2d 1 (1971) (suppressed confesson could be used to impeachment defendant’ strid testimony);
Saev. Lingar, 726 SW.2d a 734-35 (evidence of plea agreement with co-conspirator became
admissible after defendant raised issue of exigence of pleaagreament on cross-examinaion); Satev.
Stuckey, 680 SW.2d 931, 934 (Mo.banc 1984) (evidence excluded for non-disclosure could be used

to impeach defendant’ s tesimony); Sate v. Skillicorn, 944 SW.2d 877, 891 (Mo.banc 1997) (under

rule of completeness, where Sate dicits unfavorable parts of defendant’ s Satement, defendant is
dlowed to admit even sdf-sarving parts of same datement). After gopelant inquired about the saif-
sarving aspects of his gatement to Sheriff Spencer, the prosecutor was entitled to inquire about asingle

detall of the satement that tended to rebut gppdlant’ sinference. Therefore, thetrid court did not abuse
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its discretion in dlowing the question.
5. In any event, appellant has not shown preudice

Even assuming thetrid ocourt abusad its discretion in dlowing the prosscutor’ s question,
gopdlant has nat shown prgjudice from this action, because it was no more prgudicid then the other
properly adduced evidence about his escape, and it was aminor detail when compared with the
evidence of the horrible nature of gopdlant’s crimes

Thefallowing evidence about the escape was properly adduced: appdlant was awdl-behaved
prisoner a thejail until he escaped (Tr. 570, 751), appellant told ajaler that he was not an escgperisk,
and then he escaped (Tr. 751-52), gppdlant waited for the opportunity to escape when the fences were
down (Tr. 752-53), gppdlant was one of the 9x men who wedged something into the cdll lock to keep
it from locking, picked the lock on the doset door, gained access to the outside brick wal through the
clost, spent three or four days digging the mortar out from around the bricks, and escgped (Tr. 572-
75, 756), and after the escgpe, gppelant said if he got the chance he would escape again (Tr. 735).

Thus, the jury dreedy knew that gppelant’s good behavior in Potas could be explained by him
waiting for his chance to escgpe, he would try to escgpeif he got the chance, any inference that he
would not try to escape could not be believed, and he participated with the other men asthey overcame
locks and dug through walls over severd days Even without the evidence thet gppelant was the one of
the ax who “jimmied’ the lock, the prosecutor was ill fully able to argueto the jury thet gopdlant was
an escape risk who behaved wdl until he wias able to escgped by waiting for the opportunity and
overcoming security devices A defendant suffers neither prgjudice nor reversble error where evidence

isimproperly admitted if the evidence properly before the court establishes essentidly the same facts
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State v. Bucklew, 973 SW.2d 83, 93 (Mo. banc 1998).

Moreover, as shown by respondent’ s Statement of Facts and Point X1, the evidence & trid
proved the horrible nature of appdlant’s crimes, and that they were worthy of the deeth pendlty. In light
of dl the other admissble evidence concerning appdlant’ s escgpe, and dl the evidence concerning the
crimes themsdves, gppdlant was not prgudiced by thissSngle item of evidence. Therefore, gopdlant’s

paint must fail.
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VII.

ThisCourt should not review appellant’s unpreserved daims of dosing argument
error. Inany event, thetrial court did not plainly err in allowing the prosecutor’ s various
arguments, because they did not personalize, mistate thelaw, or “improperly juxtapose’ the
rights of appdlant and the Mennings.

In his seventh point on goped, gppdlant daims multiple grounds of error in severd transcript
pages of dosing argument (App.Br. 106-110). The transcript pages are incdluded in Respondent’s
Appendix (Resp.App. AG-A27).

1. Standard of review

In afootnote, appdlant acknowledges that his entire point is unpreserved except asto one
datement (App.Br. 106, 108). However, hisdam asto this satement is dso unpreserved, because he
did not gate the legd grounds for his objection, he only said the argument was “highly improper” (Tr.

1055). Saev. Worthington, 8 SW.2d 83, 90 (Mo.banc 1999) (to be preserved, the objection at trid

must be specific, containing the proper ground for the objection).
Appdlate courts are loathe to review daims of error in argument where there was no objection:
Courts especidly hestate to find plain error in the context of dosing argument because the
decison to object is often amatter of trid drategy, and “in the absence of objection and
request for rdief, the trid court’ s options are narrowed to uninvited interference with summetion
and a corresponding increase of error by such intervention.”

Saev. Mayes, 63 SW.3d 615, 632 (Mo.banc 2001) (citation omitted). These daims should not be

reviewed on gpped becausetrid counsd often chooses not to object for trid Srategy reasons:
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Our ruleisthet “rdief should be rardly granted on assartion of plain eror to maters contained
in dosing argument, for trid srategy looms as an important consderation and such assartions
are generdly denied without explanation.”

Satev. Kinder, 942 SW.2d 313, 329 (Mo.banc 1996). Therefore, respondent urges this Court not

to grant plain error review of gppdlant’ sdams®

8 All of gppellant’ s daims areimproperly briefed. Appellant raises multiple grounds of dosing
argument error in asngle paint, Supreme Court Rule 84.03(d) (each point rdied on mudt identify the
trid court ruling thet the gppdlant chdlenges), and hefallsto identify some argument about which he
complans, ingead diting to seven transcript pages, asking this Court to discover for itsdf what

Satements might fit into his category of error (App.Br. 108-110). Statev. Thompson, 985 SW.2d

779, 784, n.1 (Mo.banc 1999) (daims not preserved where court mugt parse argument and discern the

g4 of thedams); Thummd v. King, 570 SW.2d 679, 684-86 (Mo.banc 1978); Supreme Court Rule
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30.20 (improperly briefed dams conddered for plain error only).
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In any evert, in reviewing adams of dosing argument error, this Court has hdd that: “Both
parties have wide ldtitude in arguing during the pendty phase of afirs-degree murder case” Satev.
Storey, 40 SW.3d 898, 910 (Mo.banc 2001). Even where argument is reviewed for abuse of
discretion, rather than plain error, to require reversd, the argument mugt have had a* decisve effect” on
thejury’sdetermingtion. Statev. Mayes, 63 SW.3d a 633.

2. Theargument did not congituteimproper personalization

Appdlant argues that five Satementsin dosing argument condtituted improper persondization
(App.Br. 107). The prosecutor’ s argument is sat out below; the atements about which appellant
complansarein boldfece

[The Menningg were slenced forever. They were given no opportunity to ask for mercy. And

their only opportunity to ask for jugiceishere.

This caseisas much about judtice for them asit ever was about judtice for their
murderer. Do not for asecond be confused thet this caseistheir say. And their voice will
comefrom thejury. Theonly quesionis what will they be dlowed to have and what will thet
daementbe. . . .

Thiscaseisabout jusice for Arlene and Clarence. Nothing can mitigate the brutdlity of
the arime that they suffered. The only quedtionis, will ther criesfor justice be heard and
will thisjury sentence him to death for what hedid to them . . .

Does the punishment fit the crime? What hgppened to Clarence and Arlene wes
excessive and brutd and horrible and deserves the degth pendty. They were given no

chancetocry out for justiceor cry out for hdp. Thisisther shot. They desarveto have
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the punishment fit the crime.

(Tr. 1012, 1027, 1053, Resp.App. A6, A21, A24).

“An argument is persondized only when it suggests apersond danger to thejury or tharr
families . . . Arguing for jurorsto place themsdvesin the shoes of aparty or victim isimproper
persondization thet can ‘only arouse fear inthe jury.”” State v. Rhodes, 988 S\W.2d 521, 528
(Mo.banc 1999). Such an argument isimproper because it encourages the jury to baseits decison on
fear, rather than reeson. |d. at 529.

Here, the argument was not improper persondization. The argument did not ask the jurorsto
put themsdvesin the place of the Mennings as they suffered gppdlant’ satack. The argument in no
way uggested persond danger to thejurors. The argument did not arouse the passion of fear. Rather,
the argument was Smply an artful way of asking the jurors to impose the deeth pendty becauseit wasa
just sentence for the crimes of murdering the Mennings: Hall v. State, 16 SW.3d 582, 585 (Mo.banc
2000) (where comment “did not directly ask any juror to put themsdlves or another identifiable person
in the place of the victim or at the scene of the crime’ to indlill fear in the jury, “the argument was not
improper persondization.”).

Appdlant ds0 suggests that the argument was akin to admitting family member’ s opinions about
the gppropriate pendty (App.Br. 108). However, the prosecutor’ s argument did not condtitute the
admisson of evidence that Clarence and Arlene Menning wanted gppdllant to be sentenced to desth.
Argument is not evidence, Satev. Kenley, 952 SW.2d 250, 270 (Mo.banc 1997), and, in any event,
the prosecutor did not assart any ahility to spesk to the deed. The argument was Smply arhetoricd

way of dating that the desth pendty was ajudt result for their murders: Therefore, gppdlant’ sdam has
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no merit.
3. Theargument did not misstate the law

Appdlant, cting to seven pages of transcript, makes avague dam thet the Sate mistated the
law by “repestedly” arguing thet the god of sentencing wasto do judtice, and that the jury should ignore
mitigating evidence (App.Br. 108). The only phrases of argument gppdlant ditesin those pages are:
“deserve what they got,” and “asign of aman who'shuilding acass’ (App.Br. 108).° Appdlant thus
puts respondent and this Court in the avkward pogtion of trying to discover what he thinksis
objectionable in those saven pages of transcript and miake his argument for him, atask made even more
difficult by the fact thet there was only one objection &t trid (App.Br. 108, n.8).

A reading of those seven pages of transcript shows thet, when taken in context, the
prosscutor’ s argument did not tell the jury to ignore the mitigating drcumdtances. Rether, the
prosecutor argued that the mitigating drcumstances weere insufficient to outweigh the evidencein
aggravation of punishment, which was the brutdity of the murders themsdves, and gppdlant’s poor

character. The prosecutor’ s satements that the case wias not only about justice for gppdlant but dso

® One of gppdlant’ switnesses testified that appellant asked for a recommendation letter “to
build arecord on what he sdoing there’ (Tr. 953). Thus, the argument that gppd lant was building a

ca2 was drawn directly from the evidence.

81



about judtice for the Mennings (Tr. 1012), that there were no “excuses’ for gppdlant’s behavior, and
that “nothing could mitigete what happened” to the Mennings (Tr. 1013), thet the jury should consider
whether the Mennings “ desarve[d] what they got” ingtead of focusing on whether or not Mrs. Burr hed
been fathful to gppdlant after sheleft him (Tr. 1018), that the case wias about judtice for the Mennings,
not Mrs. Burr’s behavior (Tr. 1019), that gppellant’s overdl acoeptable behavior in prison was anot
proof of hisgood character but showed thet he was “building acase” (Tr. 1054-55), did not ask the
jury to disregard the law, but instead pointed out to the jury thet gopdlant’ s evidence in mitigation of
punishment was not sUfficient to outweigh the evidence in aggravation of punishment. In fact, the
prosecutor even explained the processto the jury (Tr. 1014-15), then argued dl the evidence in support
of the aggravating factors (Tr. 1015-22), then argued thet the evidence as awhole warranted the deeth
pendty (Tr. 1022-26), and then argued that there was nothing to mitigate the punishment of deeth (Tr.
1026-27). Clealy, the prosecutor asked the jury to follow the law, and argued thet, under the law, the
mitigating drcumdtances were insufficent to overcome the evidence in aggravetion of punishment.

In State v. Storey, 40 SW.3d a 910, in pendty phase dosng argument the prosecutor
characterized Storey’ s evidence in mitigation of punishment as“alaundry ligt of excuses” On goped,
Sorey daimed that this argument encouraged the jury to ignore the law in sentencing him. 1d. This
Court denied hisdam, g&ting:

This point mischeracterizes the Stae srole in dosing arguments. “ The prosecutor may

comment on the evidence and the credibility of the defendant’scase. . . . Counsd may even

belittle and point to the improbahility and untruthfulness of spedific evidence” .. . Inthiscase,

the State did nat argue thet the jury should disregard the evidence. The prosecutor Smply
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argued thet the jury should give the mitigating evidence little or no waght. . . . the Stateisfreeto

argue thet the evidenceis not mitigating & dl, so long asthetria court properly indructs the jury

to condder dl of the evidence in meking itsdecison. The point isdenied.
Id. a 910-11 (citations omitted).

Smilaly, inthe case & bar, the prasecutor did not argue thet the jury should ignore thelaw. In
fact, the prosecutor argued the entire process of imposing the death pendlty, induding the condderation
of evidence in mitigation of punishment (Tr. 1014-15, 1026-27). The prasscutor Smply argued thet
gopdlant’ s evidence in mitigation was not credible, and was insuffident to overcome the evidence in
aggravation of punishment, induding the crcumstances of the murders, the brutdity of the murders
themselves, and appelant’ s poor character.

Appdlant damsthat this Court “ condemned thisargument” in State v. Sorey, 901 SW.2d
836, 902 (Mo.banc 1995). However, the argument in thet trid was that the death pendty should be
imposad based on one thing—the weighing of whose lifeis more vaugble, the victim's or the
defendant’'s. 1d. In contradt, in the case & bar the prosecutor did not tdll the jury to ignore the law, but
rather told the jury to condder dl the evidence in aggravation of punishment, and argued that the
evidencein mitigation of punishment lacked credibility and was insufficient to outweigh the evidenceiin
aggravation of punishment. See Satev. Kenley, 952 SW.2d a 270 (distinguishing Storey on grounds
that prosecutor did not argue thet the degth pendty should be based solely on one thing). Therefore,
gopdlant’ s rdiance on this case is migolaced, and his daim has no merit.

4. Theargument did not “improperly juxtaposg’ therightsof appelant and the

Mennings



Appdlant argues thet the prasecutor “improperly juxtaposed the condiitutiond rights thet [he]

hed with the rights thet were denied the victims’ (App.Br. 110).

The prosecutor’ s argument is set out below, the statements about which gppedlant complains are

in boldfece:

On August 5", 1996 the defendant, Kenneth Thompson, took every right that
Clarenceand Arlene Menning ever had. They were slenced forever. They were given
no opportunity to ask for mercy. . . . Those aretwo crimes, and you are determining the
punishment for those two arimes

That man took afather from hissons. Clarence M enning had no chanceto ask for
mercy. Kenneth Thompson was hisjudge, hisjury, and hisexecutioner. That man took
amather from her children. Hewas her judge, jury, and executioner. What chancedid
shehaveto ask for mercy?

Punishment mudt fit the crime. That'swhet thiscaseisabout. . . .

Does the punishment fit the crime? What hgppened to Clarence and Arlene wes
excessive and brutd and horrible and deserves the degth pendty. They were given no
chancetocry out for judticeor cry out for help. Thisisthar shat. They desarveto have

the punishment fit the arime

(Tr. 1012, 1052-53).

A gmilar damwasraised in Saev. Hal, 955 SW.2d 198, 209 (Mo.banc 1997). In that

case, the prosecutor argued that the victim “did not have alawyer on that bridge asking for mercy from

twelve people” 1d. On goped, the Hall daimed this argument implied that it was unjugt for Hal to
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asat his conditutiond rights. 1d. This Court denied the dam, finding thet the Satement, reed in
context, “highlights the nature and sriousness of the crime’ and Hall’ s “disregard for the law,” and

was not improper. 1d., see also Antwinev. Sate, 791 SW.2d 403, 410 (Mo.banc 1990) (argument

thet Antwine believed in execution without ajudge, jury, or counsd did not punish him for exerdsing his
conditutiond rights).

Accordingly, in the case a bar, the prosecutor’ s argument did not tel the jury to “punish”
gopdlant for exerdidng hisrights Reather, it argued the drcumgtances of the arimes, induding thet
gppdlant murdered them without provocation, beginning his assault while they were adegp in their own
bed. Thisargument was permissble, and thetrid court did not plainly err in not sua gponte driking it.

Therefore, gopdlant’sdam has no merit, and mudt fall.



VIII.

Thetrial court did not abuseitsdiscretion in sustaining the prosecutor’smotion to
grike venireperson Mathews for cause because she wasnot qualified to serveasajuror in
that her views on the death penalty would have subgtantially impaired her performanceasa
juror asshown by her consgent satementsthat she doubted she could realigtically consder
the death penalty, and by her unequivocal satementsthat her personal and religious beliefs
might prevent her from imposing the death penalty in any stuation.

For hiseghth point on apped, gopdlant damsthat the trid court dbusad itsdiscretion in
griking venireperson Mathews for cause (App.Br. 111).

1. Facts

At trid, the prosecutor asked whether anyone had persond views that would prevent them from
redigticaly consdering imposng adesth verdict (Tr. 161). Ms. Mahews responded, Seting that she
doubted she could make the decision, even with deven other jurors (Tr. 161-62). The prosecutor
asked whether she could Sign a death verdict, and she answered, “1 think | would have difficulty with
that decison” (Tr. 163). Shesadif dl the other jurors were convinced about imposing the death
pendty, she“might go dong,” but her conscience would nat “be where [she] would want it to be on
that” (Tr. 163). The prosecutor asked if that was because of her “reigious or persond beliefs” and
Ms Mahewssad, “Both” (Tr. 163). Then the fallowing exchange took place:

MS. SMITH:  And those might prevent you from being adleto redidticaly

vote for the degth pendty in any Stution?
JURORMATHEWS Yes.
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(Tr. 163). Shesad that she did not think there was anything the prosecutor could say to make her
change her mind (Tr. 163-64).

Appdlant atempted to rehahilitate her, but dl she said was thet she could follow the process of
congdering the deeth pendlty, but when it came down to the last Sep of actudly imposing the sentence,
she doubted that she could (Tr. 188-90). After repeated questioning by gppdlant, she sad, “My
concarn isthat you underdand thet there' s a doubt there, and I’'m being sSncere about that. . . . I'm just
saying | need to voice that doubt because that’ s a very powerful decison.” (Tr. 190-91).

The gate chdlenged Ms. Mathews for cause, and thetria court sustained the drike (Tr. 193-
94).

2. Standard of review

“Thetrid court isin the best position to evauate a veniregperson’ s commitment to follow the law
and is vested with broad discretion in determining the qudifications of prospectivejurors” Staev.
Middeton 995 SW.2d 443, 460 (Mo.banc 1999). “A trid court’s ‘ruling on achdlenge for cause
will not be disturbed on gpped unlessit is dearly againg the evidence and condtitutes a dear abuse of

discretion.”” 1d., quoting Sate v. Kreutzer, 928 SW.2d 854, 866 (Mo.banc 1996).

3. Law on griking venirepersonsfor cause
“Venirepersons may be exduded from the jury when their views would prevent or subgtantidly
impair their ability to perform their duties as jurors in accordance with the court’ sindructions and their

oath.” Statev. Middleton, 995 SW.2d at 460, Wanwright v. Witt, 469 U.S. 412, 424, 105 S.Ct.

844, 852, 83 L.Ed.2d 841 (1985). “The qudifications of a praspective juror are not determined

condusvey by asngle reoonse, but by the entire examination.”  State v. Johnson, 22 SW.3d 183,
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188 (Mo.banc 2000).
What common sense should have redlized experience has proved: many veniremen smply
cannot be asked enough questions to reach the point where their bias has been made
‘unmigiakably dear’; these veniremen may not know how they will reect when faced with
imposing the desth sentence, or may be unable to articulate, or may wish to hide their true
fedings Dexpite thislack of darity in the printed record, however, there will be Stuations where
thetrid judgeis|eft with adefinite impresson that a progpective juror would be unabdleto
faithfully and impartialy apply thelaw . ... Thisiswhy deference must be paid to thetrid judge
who sees and hearsthe juror.

Wainwright v. Witt, 469 U.S. at 424-26, 105 S.Ct. at 852-53; Saev. McMIillin, 783 SW.2d 82, 91

(Mo.banc 1990). Thetrid court, not the venireperson, determines whether a chdlenged member of a
pand could be an impartid juror, dthough testimony from the venireperson is evidence on thisissue
Saev. Wdton 796 SW.2d 374, 377-78 (Mo.banc 1988). When atrid court isfaced with
contradictory responses by avenireperson, thetrid court is not required to acoept the responses
favorable to the defendant, and iswdl-within its discretion in griking the venireperson for cause. State
v. Ringo, 30 SW.3d 811, 817-18 (Mo.banc 2000); State v. Kinder, 942 SW.2d 313, 324-25
(Mo.banc 1996).

In State v. Storey, 40 SW.3d 898, 905 (Mo.banc 2001), the venireperson stated thet her
mord and rdigious bdiefs would not dlow her to impose the degth pendlty, and then sad that she
possibly might be ebleto, inaseverecase. Thetrid court sustained the gtrike for cause, which decison
Storey gppeded. Id. This Court denied the point, Sating, “the venireperson’s equivocd and shifting
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responses to questions focusing on his ability to impose the deeth pendty provide a sufficient besis for
thetrid court to condude that the venirgperson could not condder the full range of punishment as
required by the ingructions and the juror’ s cath.”
4, Venireperson Mathewswas properly struck

As shown above, Ms. Mathews responded when the prasecutor asked if anyone had views that
would prevent them from redlisticaly considering the deeth pendty, she said she doubted she could
meake that decison, even with deven other jurors, and she said thet if she were the foreperson, she
might be ableto Sgn adeath verdict if dl the evidence and dl deven ather jurorswanted to, but it
would trouble her conscience to do so (Tr. 161-63). She unequivocdly sated her persond and
reigious bdiefs might prevent her from redigticaly conddering the desth pendty in any stuetion (Tr.
163). When gppdlant attempted to rehahilitate her, she sated thet she could follow the process, but
thet she had sincere doubits about whether she could take the find step and impaose deeth (Tr. 188-91).

These regponses indicate more than just an acknowledgment of the seriousness of the degth
pendty, they demondrate that Ms Mathews s views on the degth pendty would have subgantidly
impaired her ahility to follow the court’ singructions and redigticaly consder the full range of
punishment for gppelant. Thus, thetrid court did not abuseits discretion in sugtaining the prosecutor’s

drikefor cause of Ms Mathews, and gppdlant’s point must fall.
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IX.

Thetrial court did not err in submitting the aggravating crcumstance that the mur der
was committed while appdlant was engaged in the per petration of rapeto thefact finder
because the submisson did not violate double jeopardy in that thefailure of thefirs jury to
find thiscrcumgancewas nat an “acquittal.” In any event, appdlant was not pregudiced.

For hisninth point on apped, appdlant daimsthet the trid court erred in submitting to the fact
finder the Satutory aggravating drcumgtance that he committed the murder while he was engaged in the
perpetration of rape because this violated double jeopardy in thet thefird jury did not find this
agoravating drcumstance (App.Br. 116). Appdlant acknowledges that the very point he raises now has
dready been rgected by this Court in State v. Storey, 40 SW.3d 898, 915 (Mo.banc 2001) (App.Br.
119).

1. Facts

During appdlant’ sfird trid, the prasecutor submitted three aggraveting circumstances for eech
count of murder, induding thet eech murder was committed while gppdlant was engeged in the
perpetration of rape (1°L.F. 579, 585). Thejury found two aggravating drcumatances for each
murder, neither of which was the rape aggravating dircumstance (1 Tr. 1667-69).

During the retrid, the prosecutor again submitted three aggravating drcumstances for each count
of murder, induding the rgpe aggravating drcumstance (L.F. 245-46, 252-53). Thejury hung onthe
desth pendty, and one of the two aggravating drcumstances found by the judge was the rgpe
aggravating circumstance (Tr. 1080, L.F. 266-67).

2. Standard of review



A dam of trid court error on grounds of double jeopardy isreviewed for error. See Saev.
Storey, 40 SW.3d at 915.
3. Therewasno acquittal

In Storey, this Court rdected adam that thetrid court violated double jeopardy by submitting
adatutory aggravaing drcumganceto ajury on retrid, when prior juries hed not found thet
adrcumdance. 1d. & 914-15. This Court found that the daim was * squardly rgected’ in Poland v.
Arizona, 476 U.S. 147, 155-56, 106 S. Ct. 1749, 90 L.Ed.2d 123 (1986). 1d. ThisCourt dso

examined Jonesv. United States, 526 U.S. 227, 119 S.Ct. 1213, 143 L. Ed. 2d 311 (1999), and

Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), and found that

both of these cases d <0 rgjected that argument. 1d.

Thus, under this Court’ s and United States Supreme Court precedent, appellant’s point has no
merit.

Appdlant damsthat, “in light of recent developmentsin thelaw,” this Court should reconsider
itsholdingin Storey (App.Br. 119). However, the two cases gppelant dtesin support of hisclam are

Jones and Apprendi, both of which were addressed in Sorey. Nothing in gopdlant’ s brief showsthet

Storey was decided incorrectly. Therefore, gppdlant’s point mudt fail.
4. In any event, appdlant was not preudiced
Sautory aggravating drcumstances are only usad to determine whether a defendant isdigible

for the death pendty. State v. Worthington 8 SW.3d 83, 88 (Mo.banc 1999). The fact-finder need

only find one aggravating circumstance to proceed to the next Sep, determining whether to sdect the

defendant for the deeth pendity. 1d. At that point, the fact-finder no longer consdersindividud
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datutory aggravating circumdances, but consdersdl the evidenceasawhole. 1d. Thus aslong asthe
fact-finder correctly finds the exisence of one datutory aggraveting circumstance, the sentence of deeth
will beuphdd. Id.

Accordingly, gopdlant could not be prgjudiced, even if the submission of the rgpe aggraveting
crcumdance was in error, because the trid court properly found ancther Satutory aggravating

drcumdance. Therefore, his point must fail.
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X.
Thetrial court did not plainly err in not, sua gponte, declaring uncongtitutional
§ 565.030.4(4), RSV 0 2000, which permitsthe judge to deter mine the sentence if thejury

cannot agree upon punishment, because Apprendi v. New Jersay, by itsexpressterms, does

not apply to capital sentencing.

For histenth point on gpped, gppdlant damsthat under Apprendi v. New Jersey, 530 U.S.

466, 120 S.Ct. 2348, 147 L.Ed.2d 145 (2000), § 565.030.4(4), RSVIo 2000, which alows the judge
to determine the sentenceif the jury cannot agree upon punishment, is uncongtitutiond (App.Br. 123,
127). Appdlant arguesthet Missouri redly has both crimes of first degree and cgpital murder, which
requires the Sate to name the offense as capitd murder and ligt dl possble aggravating drcumgiancesin
the charging document, and requires thet only ajury may find Satutory aggravating drcumstances
(App.Br. 124-27).
1. Standard of review

Appdlant did not raise his condiitutiond daim a the firs opportunity; he rasesit for the firgt
timeon goped. Theefore hisdam isreviewadle if a dl, for plain error only. Statev. Parker, 886
SW.2d 908, 925 (Mo.banc 1994).
2. Section 565.030.4(4), RSM o0 2000, is congtitutional

In Sate v. Cole, No. SC83485 (Mo.banc February 26, 2002), this Court rgected the dlam
gopdlant rasesnow. Inthat case, Cole daimed that, under Apprendi, the crime of first degree murder
wasredly two crimes of “regular” first degree murder and cgpitd murder. Id., dipop. a 7. This

Court hdd:
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Appdlant sdamismeitless Section 565.020 defines asngle offense of fird- degree murder

with the express range of punishment induding life imprisonment or degth.  Section 565.030

ddineating trid procedure in cases of fird-degree murder does not cregte, or differentiate, two

Sseparate categories of fird-degree murder offenses. The maximum pendty for firg-degree

murder in Missouri is death, and the required presence of aggravating facts or circumdtancesto

result in this sentence in no way increases this maximum pendty. Apprendi isinapposite.
Id., dipop. a 7-8.

Thus, under this Court’s precedent, there is no merit to gopdlant’sdaim that there areredly
two types of firg-degree murder in Missouri. Moreover, the United States Supreme Court expresdy
dated in Apprendi thet its holding did not prevent judges from separatdy determining the presence or
absence of gatutory aggravating drcumstancesin acgpitd case, after ajury verdict of guilt, becausethe

“prescribed gatutory maximum” for acgpitd offense was dready death. Apprendi v. New Jersey, 530

U.S a 496-97. Therefore, thereis no merit to ether hisdam that the charging documents were

Oefective or that ajudgeis never dlowed to find aggravating drcumgtances, and his point must fall.



XI.

Thetrial court did not err in overruling appellant’ s objection to the verdict mechanics
ingructions, Ingructions 10 and 15, because these ingructions, which followed MAI-CR 3d
313.48A, did not midead thejury in that theingructionsdid not purport toingruct on all the
seps of the capital sentencing process, and the jury was separ ately ingructed that it mus find
that the aggr avating evidence outweighed the mitigating evidence beforeit could assessa
death sentence.

For hisdeventh point on goped, gopdlant daimsthat thetrid court erred in submitting
Indructions 10 and 15 to the jury, arguing that the ingtructions omitted the “third gep” of the process of
assessing adeath sentence (App.Br. 128). This Court rgected gppdlant’ sdamin State v. Sorey, 40
S\W.3d 898, 912 (Mo.banc 2001), and in State v. Cale, No. SC83485 (Mo.banc February 26,
2002), dip op. a 16-17.

1 Legal background

In Missouri, capita sentencing isafour-gep process. Section 565.030.4, RSMo 2000. The
jury isingructed on each of these four geps by a separate MAI-CR indruction form. Thefirg sep,
finding at leest Satutory aggravating drcumgtance, 8 565.030.4(1), is provided by MAI-CR 3d
313.40. The sscond gtep, finding thet evidence in aggravetion of punishment warrants a sentence of
deeth, 8§ 565.030.4(2), is provided by MAI-CR 3d 313.41A. Thethird Sep, finding thet evidencein
aggravaion of punishment outweghs evidence in mitigation of punishment, 8 565.030.4(3), is provided
by MAI-CR 3d 313.44A. Thefourth sep, deciding whether to impaose the death sentence (“life

option”), § 565.030.4(4), is provided by MAI-CR 3d 313.46A. Aningruction describing each of
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these four steps for each count was submitted to the jury a gopdlant’ strid (L.F. 245-49, 252-56).

The verdict mechanicsingruction, MAI-CR 3d 313.48A, explainsto the jury how tofill out the
punishment-phase verdict forms. At gopelant’strid, the verdict mechanics ingruction, Ingtruction 10,
reed asfollows

When you retire to your jury room, you will first select one of your number to act as
your foreperson and to preside over your ddiberations.

Y ou will be provided with forms of verdict for your convenience. 'Y ou cannot return
any verdict imposng asentence of degth unlessdl twelve jurors concur in and agreetoit, but
any such verdict should be signed by your foreperson done.

Asto Count |, if you unanimoudy decide, after conddering dl of the evidence and
ingructions of law given to you, thet the defendant must be put to deeth for the murder of
Clarence Menning, your foreperson must write into your verdict dl of the Satutory aggravating
arcumgtances submitted in Ingtruction No. 6 which you found beyond a reasonable doubt, and
sgn the verdiat form o fixing the punishment.

If you unanimoudy decide, after conddering dl of the evidence and indructions of law,
thet the defendant must be punished for the murder of Clarence Menning by imprisonment for
life by the Department fo Corrections without digibility for probation or parole, your foreperson
will sgn the verdict form so fixing the punishment.

If you are unable to unanimoudy find the existence of a least one Satutory aggravating
circumgtance beyond areasonable doulbt, as submitted in Indruction No. 6, or if you are ungble

to unenimoudy find thet there are facts and drcumstances in aggravation of punishment which
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warrant the imposition of a sentence of deeth, as submitted in Ingruction No. 7, then your
forgperson mugt Sgn the verdict form fixing the punishment a imprisonment for life by the
Depatment of Corrections without digibility for probetion or pardle.
If you do unanimoudy find the matters described in Indructions No. 6 and 7, but are
unable to agree upon the punishment, your foreperson will Sgn the verdict form gating thet you
are unable to decide or agree upon the punishment. 1N such case, the Court will fix the
defendant’ s punishment a death or a imprisonment for life by the Department of Corrections
without digibility for probation or parole. 'Y ou will bear in mind, however, that under the law, it
isthe primary duty and respongihility of thejury to fix the punishment.
When you have conduded your ddiberations you will complete the goplicable formsto
which dl twelve jurors agree and return them with dl unused forms and the written ingructions
of the Court.
(L.F. 250-51, Resp.App. A2-A3). Indruction 15 was subgtantialy the same as Ingruction 10 except
that it addressed the murder of Arlene Menning (L.F. 257-58, Resp.App. A4-Ab).
2. Standard of review

A dam of trid court eror on grounds of improperly ingructing the jury is reviewed for error.
See Satev. Sorey, 40 SW.3d at 914.
3. Ingtructions 10 and 15, the verdict mechanicsingructions, were proper.

Thejury could only reech Indructions 10 and 15 after having completed the four-step process
for determining whether to impose the degth pendty. Indructions 8 and 13 explained to the jurors thet
if they dl found thet the evidence in mitigation of punishment outweighed the evidence in aggravation of
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punishment, they must impose a sentence of lifeimprisonment (L.F. 248, 255).

Thefifth paragraph of Ingructions 10 and 15 informed the jury thet if it was unable to agreeon
dther of thefirg two geps it must return averdict of lifeimprisonment. The Sixth paragraph of
Ingructions 10 and 15 informed the jury thet if it was unable to agree on punishment after the firg two
geps it mud return averdict gating it was unable to agree on punishment. Because it does not metter
on which gep thejury is uneble to agree dfter the fird two Seps, the ingructions submitting the third and
fourth Seps are not edificaly crossreferenced in the verdict mechanics ingruction.

Appdlant argues, however, that not specificaly crossreferencing the third step in the processin
the verdict mechenicsindruction “ crested a substantia likelihood that the jury failed to condder all
rdlevant mitigating facts and crcumdtances’ (App.Br. 133). Appdlant’s argument ignores the fact thet
the indtruction was not averdict director, it was a verdict mechanicsindruction—it did not try to
summarize the dements of proof required to impose degth, it merdy told the jurors how tofill out the
forms after they had dready gpplied thelaw. Further, gopdlant’ s argument ignores the well-settled law
that an indruction is not read in isolation, but must be reed as awhole to determine whether error
occurred. Statev. Storey, 40 SW.3d at 912.

Appdlant recognizes thet this Court rgected his argument in Storey (App.Br. 132). This Court
has d 0 recently rgjected the same argument in State v. Cole, No. SC83485, dip op. at 16-17.

Appdlant attempts to analogjize his case to Carter v. Bowersox, 265 F.3d 705 (8" Cir. 2001), but in

thet case, the court falled to give the verdict director for the second step of the process. In contragt, in
gopdlant’s case, the court properly ingructed the jury on al four steps of the process (L.F. 245-49,
252-56). Therefore, gppdlant’ srdiance on Carter ismigplaced, and his point mugt fall.
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XI1.

In the exercise of itsindependent Satutory review, this Court should affirm appdlant’s
sentence of death because 1) the sentence was not impaosed under theinfluence of passion,
prgudice, or any other arbitrary factor, 2) the evidence supportsthetrial court’sfinding of a
gatutory aggravating circumstance, and 3) the sentenceis not disoroportionate to the penalty
imposed in Smilar cases, consgdering the crime, srength of the evidence, and the appdlant.

For histwdfth point on apped, appdlant seeks independent review of his sentence (App.Br.
134).

1. Standard of review

Under 8§ 565.035.3, RSMo 2000, this Court must independently review the sentence of death
and determine:

(2) Whether the sentence of desth was imposed under the influence of passion,
preudice, or any other arbitrary factor; and

(2) Whether the evidence supportsthe jury’ s or judge sfinding of agatutory
agoravating drcumstance as enumerated in subsection 2 of section 565.032 and any other
drcumgtance found;

(3) Whether the sentence of degth is excessve or diproportionate to the pendty
imposed in Smilar cases, conddering both the arime, the strength of the evidence and the
defendant.

2. The sentence was not imposed under the influence of passon, preudice, or any other

arbitrary factor



Thereisno evidence that thetrid court imposad the sentence of deeth under the influence of
passon, prgudice, or any other arhitrary factor. Appdlant damsthat the lack of averdict onlife
without probation or parole somehow made the judge s verdict arbitrary, and that the admission of
photographs, State' s Exhibit 89, and the prosecutor’ s argument had the same effect (App.Br. 135-36).

However, judges are presumed nat to congider improper evidence during sentencing. Statev. Smith,
32 SW.3d 532, 555 (Mo.banc 2000). Appdlant has presented no evidence or argument to counter
this presumption. Thetime lapse between the end of trid and the judge sreturn of averdict of degth,
two-and-a-hdf months (Tr. 932, 1079), demondrates that thiswas no hasty decision by the judge.

Appdlant ssamsto argue that, in goplying its proportiondity review, this Court should speculate
about what caused the jury to return its decison that it could not agree on punishment (App.Br. 135
36). However, by the express terms of the Saute, in carrying out itsindependent review, this Court
congders whether the sentence of death was imposad under the influence of an ingppropriate factor.
Section 565.035.3(1), RSMo 2000. Here, as shown in Respondent’s Point |, the judge, nat thejury,
impaosed the sentence of degth; the only vaid verdict the jury returned was that it could not agree upon
punishment. Therefore, the Satutorily mandated proportiondity review must focus on thetrid court's
impaosition of the sentence of deeth. As shown by the preceding paragraph, there is no evidence thet the
trid court’s sentence of deeth was made under the influence of passion, prgudice, or any other arbitrary
factor.

3. The evidence supportsthejudge sfinding of a gatutory aggravating circumstance

The judge found two Satutory aggravating drcumstances for eech murder (Tr. 1080). These

were thet the murder was committed while gopdlant was engaged in the murder of another victim,
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§ 565.032.2(2), RSMo 2000, and that the murder was committed while appdlant was engeged in the
perpetration of rape, § 565.032.2(11), RSMio 2000 (Tr. 1080).

As shown by Respondent’ s Statement of Facts, there was ample evidence to support each
finding. Appdlant’s confesson, the physicd evidence from the crime scene and the automobiles
gopdlant drove, and the autopsy results, (Tr. 441-57, 484-530, 662-63, 777-82), provided ample
evidence to support afinding beyond a reasonable doubt thet appelant went into the Mennings' s
bedroom and murdered both of them by begting their heads with an axe maul hendle Ms. Burr's
testimony that gopdlant ripped her panties off and raped her a gun point, gopdlant’s confesson thet he
killed the Mennings so that he could rgpe Ms Burr without them trying to gop him, plusthe physica
evidence of Ms. Burr’ storn panties on the bed and the gun police found in gppdlant’ s car (Tr. 264-67,
456-57, 662-65, 702), provide ample evidence to support afinding beyond a reasonable doubt thet
gopdlant committed the murders while engaged in the perpetration of rape.

Thus, the evidence was sufficient to support the judge sfinding of a datutory aggravaing
drcumdtance.

4, The sentence of death isnot excessve or digoroportionate

The sentence of deeth is not digoroportionate congdering (A) the crime, (B) the strength of the
evidence, and (C) the appdllant.

A The crimeissimilar to other cases in which the death penalty has been imposed

The evidence established that gppdlant killed Mr. and Mrs Menning by beeting their heeds with
an axe maul handle, and that he killed them so it would be essy to rgpe Ms Burr (see Respondent’s

Saement of Facts). Thiscaseislike other deeth pendty cases where the defendant murdered an
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ederly personin hisor her home, State v. Roberts, 948 SW.2d 577, 607 (Mo.banc 1997); Satev.

Barnett, 980 SW.2d 297, 310 (Mo.banc 1998); committed multiple homicides, Sate v. Middleton,

998 S.W.2d 520, 531 (Mo.banc 1999); Statev. Wirfidd, 5 SW.3d 505, 516-17 (Mo.banc 1999);

Sate v. Johnson, 22 SW.3d 183, 193 (Mo.banc 2000), and where the defendant committed the

murder while engaged in perpetration of rgpe, Sate v. Worthington, 8 SW.3d 83, 94 (Mo.banc 1999);

Statev. Link, 25 SW.3d 136, 150 (Mo.banc 2000); State v. Ferguson, 20 SW.3d 485, 511

(Mo.banc 2000).
B. The evidence establishing appellant’ s guilt was overwhelming

Ms Burr’ stestimony was that when she went to bed on August 4, her parents were dive, that
in the early morning hours of Augugt 5, she heard athumping noise, thet gppdlant cameinto her room
naked and rgped her a gunpoint, that he kidnapped her and her children, and thet gppelant told her thet
he hed killed her parents (Tr. 264-75). Appdlant confessad to going to the house, killing the Mennings,
rgping Ms Burr (Tr. 661-65). The physicd evidence, induding the Menning' s bodies, the various items
aopellant took to the house, the torn panties on Ms. Burr’ s bed, and the gun, corroborated Ms. Burr's
gatement and gppellant’s confession (Tr. 441-57, 484-530, 662-63, 777-82). The physicd evidence,
gopdlant’s confession, and Ms Burr’ stesimony are overwheming evidence of gppdlant’ s guilt of
these murders
C. A consideration of the nature of appellant shows that the death penalty is not

excessive or disproportionate

Appdlant’ s escape from jal shows hisnature. He behaved gppropriatdy injail, and eventold
an officer that he had no intention of escaping (Tr. 570, 751-52), but in redity he was just waiting for
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the opportunity. He even told another person that, if given the opportunity, he would escgpe again (Tr.
735). In Potog, gppdlant worked many jobs thet dlowed him access to many parts of the prison
redtricted to other prisoners, induding working in the laundry, the kitchens, in the metd shop, and on the
hazardous materids team, violated the procedures on aroutine count, and gole food from an areato
which he was not alowed access (Tr. 822-23, 851, 873-74, 889, 936, 941-42). These behaviors, in
addition to his successul escgpe and his satements that he would escgpe again if he could, show that
appdlant isHill an escaperisk.

The drcumdances of the crime show gppdlant’snature. The Mennings did nathing to provoke
gppdlant’ s attack; they hed been adesp in bed at the time appellant began besting them (Tr. 643-44,
661-62). Hewent to thetrailer that night with a plan to kill the Mennings, rape and then kill Ms Burr,
kidnap her children, burn thetrailer, and fleg, as shown by his practicing shoating a gun hours before the
murders, parking 561 feet from the house and teking severd trips back and forth to bring incendiary
materias, wegpons, and binding materids to the house (Tr. 439, 660-61), by his bedting the Mennings
in the head repeatedly and with such force that it caused open wounds and fractures of the type
normaly only seen in car accidents or fals from agreat height (Tr. 779, 781), that hetold police he was
going to have sex with Ms. Burr “onelagt time” (Tr. 663), and that he did not kill her after he raped her
because he thought she “was not resigting” him raping her (Tr. 664). Also, gopdlant Sated that he
raped Ms. Burr because he knew she had been rgped as a child, and being raped was her wordt fear
(Tr. 665).

Thus, acondderation of the nature of gopdlant shows thet the desth pendlty is not excessive or
digoroportionate, and gppdlant’ s point has no meit.
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CONCLUSON

In view of the foregoing, respondent submits that gppelant’ s sentence of desth should be
afirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

LINDA LEMKE
Assdant Attorney Generd
Misouri Bar No. 50069

Pogt Office Box 899
Jefferson City, MO 65102
(573) 751-3321

Attorneys for Respondent
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